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_such as claims to agricultural rent or profits, comprising many small items and governed 
by special laws for their realization. In such cases, the necessity for serving every indivi- 
dual debtor with notice of a separate garnishment order would serve no useful purpose, 
while it would sensibly increase the cost falling ultimately upon the judgment-debtor. 
We understand that, in several Provinces, such debts are attached wholesale and areceiver | 
appointed by a practice, which is of very doubtful legality but has grown up, ex necesst- 
tate rei, on the analogy of the attachment of revenue-paying estates by the Collector, 
We would legalize this procedure and give the Court a discretion to resort to it; but we 
would not limit it strictly to rent or profits, inasmuch as it may be expedient to apply it, 
for example, to the outstandings of an insolvent business. 


Clause 276.—We have transferred this provision to a separate sub-title after clause 
268E and have slightly altered ‘the wording to render it clear that the restraint upon 
alienation applies also to attachment by way of garnishment and charging orders. 


Clauses 278 and 283.—We have materially simplified the procedure relating to the 

investigation of claims and objections which, in the existing Code, appears to us to be 
open to serious objection. Sections 278 to 282 allow, but do not compel, the raising of 
claims and objections which may involve questions* of title. On the other hand, they 
strictly limit the adjudication to summary orders for possession, which section 283 allows 
the unsuccessful party to impugn by a suit, subject to a reduction of the ordinary 
eriod of limitation to one year. An optional and dual system of this description 
is, of course, most ineffectual ; and clause 283 of the Bill sought to remedy one of 
its defects by making recourse to this procedure compulsory. This proposal, 
on full consideration, we find ourselves unable to support. A judicial auction or a 
resistance to execution involves an act which in itself is, at any rate, a considerable 
guarantee for notice and justifies, in our opinion, the compulsory provisions of clause 
312, sub-clause (3), and clause 335A. In the case of a mere attachment, however, 
we do not feel confident that the report of a process-server is a sufficient safeguard whe 
it is aquestion of negativing remedies, at present available for the enforcement 0 
substantive rights, as a penalty for what is, at worst,’a default of procedure. Our 
suggestion for the removal of some of the difficulties is to leave it optional, as at present, 
to have recourse to a Claim or objection under clause 278 but, on the other hand, to give 
a claimant or objector, if he takes the trouble to come forward, a full enquiry and a 
detinitive decree. We have accordingly struck out clause 283 altogether but have re- 
gularized proceedings under clause 278 as suits. y 


We have further considered the question whether the benefit of the procedure 
afforded by clause 278 should be limited to claims and objections arising in respect of 
an attachment or should extend to those relating to property which is declared by the 

decree itself to be liable to sale in satisfaction of a mortgage and which, therefore, does 
not require to be attached by way of execution [Dayachand Nemchand v. Hemchand 
Dharamchand (1880), 1. L, R. 4 Bom. 515, at p. 520; Venkatanersammah v. Ramiah 
(1879), I. L. R. 2 Mad. 108, at p. 112]. The Bill, as originally drafted, referred to 
“property attached in execution of a decree, including a decree for the enforcement 
of a mortgage ” ; but the language employed was, in our opinion, inappropriate, because 
it implied a reversion to the former process of attachment in execution of mortgage- 
decrees which the Legislature has regarded with disfavour ever since the enactment of 
-the Transfer of Property Act, 1882, section 99, and to which we are not disposed 
to lend any encouragement. On the other hand, while we have no desire to 
question the nip accuracy of the decisions [Deefholts v. Peters (1887), I. L. R. 
14 Cal. 631; Himatram v. Khushal Fethiram Gujar (1893), 1. L. R. 18 Bom. 98, at 
p. 100; compare also Wamanrao v. Rustomji (1896), 1. L. R.21 Bom. 701; Sanwal 
Das v. Bismillah Begam (1897), 1. 1..R. 19 All, 480, at pp. 481-2; Foy Prokash 
Singh v. Abhoy Kumar Chund (1897), t Cal. W. N. 701], holding section 278 to be in- 
applicable to claims and objections relating to mortgage-decrees, we are satisfied by the 
facts underlying those cases that the present law may and does involve serious hardship to 
all the parties concerned, However willing the claimant or objector may be to come ~ 
forward and have the matter determined without delay, the Courts, holding themselves 
bound to confine themselves to the solemn contract between the mortgagor and mortgagee, 
sell off the property with the cloud on the title ‘and the prospect of years of litigation. 
The result is that the purchaser of property ordered to be sold in enforcement of a 
mortgage obtains the least security from judicial process, whereas the whole intention 
of the Courts responsible for the rulings was to safeguard his interests, The effect is 
naturally to discourage the willingness to bid and thus to perpetuate the evil of inadequate 
prices which is generally admitted to be a pressing hardship and which it is one of the 
objects of the Bill to minimize. We think that, in allowing claimants and objectors in 
the case of mortgage-decrees to avail themselves of section 278, we are following out the 
line of the principle enunciated by Their Lordships of the Privy Council [/rosunno 
Kumar Sanyal v. Kali Das Sanyal (1892), | LR. 19 C@l. 683] that objections 
relating to execution-sales should be disposed of as cheaply and speedily as possible. 


At the same time, we have suggested that a practical limit sliould be set to the 
degree of detail with which the Court executing the decree should pursue investigations 
under clause 278 as remodelled, The intending purchaser is entitled to know the 
factum of an existing incumbrance or right of redemption; but, where the precise amount 
of rink p, peared is disputed, he is — asarule, to bid on the assumption of the 
substantial correctness of the mortgagee’s demand without waiting for every item of the 
account to be settled, We have accordingly added g rove, ab this sense, to sub: 
clause (7), he. 7 . om - 
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We have expun sub-clause (3) of clause 278 in the original Bill which attempted, 
on the basis of casé-law, to describe with greater accuracy the nature of the interest refer- 


red to in the existing section 279. We do not consider it desirable to give legislative recog- 
nition to the-principle resulting from certain cases {/” the matter of Bhotharinee Dabee vy. 
Maharaja Nil Monee Sing Deo Bahadoor (1875), 24 W. R. 422; Shivapa v. Dod Nagaya 
(1886), 1. L. R. 11 Bom. 114, per Sargent, C. J., at page 119] that the judgment-debtor, who 
has been treated in Madras as bound by the proceedings [Netietom Perengaryprom v, 
Tayanbarry Parameshwaren Nambudry (1869), 4 Mad. H. Ct. 472; Guruva v. Sub 
barayudu (1890), |. L. R. 13 Mad. 246], should have the power to adduce rebutting 
evidence. Now that the procedure’ —-1milated to that followed in suits relating to 
title, the difficulties experienced wiin respect to the parties to a summary investigation 
into possession should not arise. 


Clause 287.—Sub-clause (2) has been efightiy altered to give effer+ *> a practice, which 
is stated to be followed with great advantage in Calcutta, of di .g up proclama- 
tions after notice to the parties, who are thus afforded an pportnany of settling the 
contents correctly and, ia great measure, are restrained from subsequently raising 
obstructive and °”’ ‘ory objections. The penalty proposed by us for want of diligence*in 
this matter is cc stained in clause 331, sub-clause (4). . 


With reference to sub-clause (5) as originally drafted. we are of opinion that neither the 
decree-holder nor the judgment-debtor should be ur any obligation to furnish the 
Court with any estimate of the value of the property to. _JId, and we have accordingly 
declared that no valuation of the property shall be entered in the proclamation. 


Sub-clause (6) of the original Bill was inserted to give effect to rulings [Zaek Ram v. 
Mohesh Doss (1869), 12 W.R. 488; Saadatmand Khan v. Phul Kuar (1898), 1. L. R. 
20 All. 412] declaring that the object of issuing a proclamation is to give notice to the 
intending purchasers and not to the judgment-debtor. We have decided to depart from 
this principle and have, as we propose to require the proclamation to be settled after 
notice to the parties, cancelled sub-clause (6), which provided for information likely to be 
useful to the public in bidding. 


Clause 289.—We have consolidated and abridged sub-clause (7) but inserted the 
words ‘“‘as nearly as may be", because the provision applies generally to sales of both kinds 
of property and, in the case of moveables, the provisions of clause 274, relating to immove- 
ables, cannot be applied in their entirety. 

It will be noticed that clause 289, sub-clause (7), of the Billas originally drafted repro- 
duces from the present section the word “then” which does not figure in section 274. 
This sequence of acts is important with reference to the starting-point of the period of 
limitation prescribed by clause 290. We have accordingly provided for it by an addition 
of “ then” in clause 274, sub-clause (3). 

In sub-clause (2) we propose to give the Courts an option not topublish in the 
Gazette, which ig not commonly read by the classes most affected. © 


Clause 290.—By sub-clause (2) it is sought to remove the long-standing difference 
of cpinion on the question wheth<«r contravention of the provisions of section 290 is an 
illegality or a mere irregularity. On the whole, we are of opinion that, where the sale of 
the property should never have been held at all by reason of the mandatory provisions of 
sub-clause (z), it is no answer either to the decree-holder or to the judgment-debtor to say 
that a fair sale-price has been realized. The facts of a reported decision [Teyen v. Ram 
Lal (1890), I. L. R. 12 All. 115] disclose that a sale without observance of the provisions 
for public notice may result in the most serious hardship. In these circumstances, we 
would provide that, upon the application of the decree-holder or of the judgment-debtor, 
such a sale shall be set aside. By an addition to the Fourth Schedule, we would enact a 
period of thirty days’ limitation from the date on which the period referred to in sub-sec- 
tion (7) has expired. * 





a 


Clause 291.—The second proviso to sub-clause (s) is intended to meet the facts unger-_ 


lying a Calcutta decision [Lalmohun Chowdhuri v. Nunu Mohamed Talukdar (1889), 
LL. R. 17 Cal. 152). _ 

Clause 291A.—Clauses 287 to 291 do not appear to us to apply to cases in which, as 
in the case of certain kinds of immoveable property, the decree is transferred, or, as is 
proposed with respect to agricultural produce, a precept is issued, to the Collector. 


_ Clause 293.—The proposed alteration follows the modified procedure suggested by us 
in regard to the attachment of agricultural produce. Similar alterations have been intro- 
duced into clause 294. 

Clause 293A.—The original clause was intended to prevent the evasion of the terms 
of section 185, Indian Penal Code, by the device of bidding in the capacity of an agent of a 
sham purchaser, We are not satisfied that the abuse referred to is sufficiently common to 
warrant legislation, and we doubt whether the subject lends itself to legislation in a 
form likely to result in the conviction of the offenders. On the contrary, we apprehend 


that, in view of the difficulty of proving intention, prosecutions are not unlikely to prove. 


abortive. In any case, we think that, if such’acts are to be penalized at all, the proper 
place for the provision would be after section 185 in the Indian Penal Code rather than in 
the Code of Civil Procedure. In these circumstances, we haye proposed the omission ot 
the clause. 





, 


_ Clause 294.—This provision, as it stood in the original Bill, was intended to meet the 
evil of inadequate prices arising from'the reluctance of the public to bid against a mort- 
gagee decree-holder. Sub-ciatise (2), therefore, proposed that, where the decree-holder was 
allowed the concession of bidding at all, the claim under the decree should be treated as the 
upset price. We think that such a restriction would be unduly severe where the decretal 
amount largely exceeds the value of the property. We propose to deal with this important 
question on a perfectly different principle. Our suggestion is, In clause 294, to remove 
altogether the restrictions imposed upon bidding by the decree-holder, but to make it his 
interest to have the property sold at a fair value by giving, in clauses 310A and 311, 
considerably greater facilities for redemption of the property and cancellation of the sale 
where the price realized is grossly inadequate. . 

Clause 295A. - This provision reproduces in more general language the substance of 
clause 108, sub-clause (9), of the original Bill. 

Clauses 2958 and 295BB.—\n these provisions we have recast and re-arranged clause 
295B of the original Bill to follow the amendments introduced into clauses 269A to 269B. 
4 With reference to sub-clause (7) of clause 295B, we think that agricultural produce 
sshould, on the analogy of the Bengal Tenancy Act, 1885, section 129, ordinarily be sold at 
the place where they are attached, unless a better price is likely to berealized by sale at 
the nearest place of public resort. 

In sub-clause (2) we propose to allow, on the analogy of section 131 of the same 
enactment, a discretion to postpone the sale of agricultural produce where such a course 
is necessary or desirable to prevent the property from being purchased at an inadequate 
figure. 

 Sub-clause (3) is based on the principle that the authority entrusted under clause 
269AA with the duty of making arrangements for the custody of neler produce 
under attachment is likely to sell such crops to the best advantage of all parties. 

Sub-clause (4), which regulates the transmission of net proceeds realized under the 
precept, is perhaps not strictly required ; but, as the procedure here proposed is very 
special in its character, we think it desirable to state it, forthe information of revenue- 
officers, in as complete and connected a form as possible. 

Clause 297.~We have omitted sub-clause (4) because we do not feel justified in 
penalizing a third party for the indebtedness of a judgment-debtor who happens to be a co- 
owner in joint property. 

Clause 298.—Our redraft proposes to settle a point left open by Their Lordships of 
the Privy Council [M/acnaghten v, Mahabir Pershad Singh (1882),1. L. R. g Cal. 656, 
at p. 660] inregard to section 311 and to supersede a decision of the High Court at 


- Allahabad [Mahadeo Dubey v. Bhola Nath Dichtt (1882), 1. L. R. 5 All. 86). 


Clause 305.—Where a decree-holder is entitled to aset-off under clause 294, 
sub-clause (3), he does not in practice pay in the monies referred to in clause 305, sub- 
clause (2), first proviso, and should not be required to pay them in under the terms of the 
Code, A similar saving has been introduced into clause 306, sub-clause (2), and clause 


P| 307, sub-clause (7), proviso. 


Clause 307—We propose to supersede a decision [Motiram v. Bhivraj (1895); 
A. L. R. 20 Bom. 745] drawing a distinction, which the majority of litigants are unable to 
‘understand, between days on which the Court and those on which the Court’s office, 
respectively, is closed or open. In order to prevent further misconception, we propose 
to recognize, for the purpose of computing the period allowed for payment, no office day 
on which the Court is not open. , 


Krom sub-clause (7) we have omitted the provisions relative to the occurrence of a 
Sunday, because the matter is sufficiently covered by the General Clauses Act, 1897, 
section 10. ; 


* Clause 310A.—The alteration of language, which we have proposed in sub-clause (7), 
paragraphs (a) and (6), is necessary to provide for the case of sales in the enforcement of 
mortgage-decrees without attachment which the Bill has expressly included. 


In sub-head (i?) we have suggested, in the interests of the judgment-debtor, a 
relaxation of the present law which has been urged more especially in consequence of 
inquiries into agrarian indebtedness in the Province of Bombay. At present, advan- 
rage cannot be taken of the power of- redemption given by the section unless the entire 
amount due under the decree is deposited. This extremely stringent requirement 
‘appears to us to be founded on an incorrect principle. The sale transaction and its 
rescission are matters between the judgment-debtot on the one part and the purchaser 
on the other; and the present Code treats the purchaser as sufficiently compensated for 
his trouble and disappointment by a payment of five per centum on the price offered 
by him. The decree-holder, however, 1s interested in the matter to this extent only that 
the sale-price realized, whatever it be, is applied to the satisfaction of his claim ; and we 
do not think, therefore, that, when the sale is set aside, he is entitled to anything in 
excess of what he would receive if the sale had been confirmed. On the contrary, as we 
have mentioned under clause 294, we think it highly important that he should have every 
interest in seeing that an adequate sale-price is realized. in these circumstances, We 
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‘propose to limit his claim to a sum equal to the purchase-money. ‘On the other hand, the 
present law seems plainly defective in calculating the sum payable to the decree-holder 
“pee the amount specified in the proclamation without taking into consideration the costs 
of the attachment and sale, to a refund of which the decree-holder seems to us to be 
plainly entitled. 


In view of these amendments we propose to omit the first proviso as contained in 
the original Bill. The second proviso, which we would retain, seems to us somewhat 
ambiguous and even inaccurate ; and we have accordingly qualified it by an exception to 
meet cases in which the application under clause 311 is withdrawn. 


Sub-clause (4) of the original Bill was intended to restrict a practice hee eae 
Ugrah Lally. Radha Pershad Singh (1801), 1. L.R. 18 Cal. 255; Makbool Ahmed 
Chowdkry vy. Basle Sabhan Chowdhry (1808), t. L. R. 25 Cal. 609] to the effect that. 
where an officer of the Court has miscalculated the amount payable, a judgment-debtor is 
allowed, as a matter of right, to have the sale cancelled in spite of a deficiency in the 
deposit. It was proposed to incorporate a decision [Chundi Charan Mandal v. Banke 
Behary Lal Mandal (1899), |. L.. R. 26 Cal. 449], limiting the benefit of this provision 
to a bond fide mistake arising from a miscalculation by an officer bound to inform the 

_judgment-debtor of the correct amount to be deposited. The matter turns, in a measure, 
upon the particular rules of Court prescribed in the Lower Provinces of Bengal ; and, in 
these circumstances, we think provision for it to be out of place in a Code of general 
application. 


We have added sub-clause (9) to give effect to two rulings of the High Court at 
Allahabad [Karamat Khan v. Mir Ali Ahmed, All. W. N., 1891, p. 121; Ali Gauhar 
Khan v. Bansidhar (1893), 1. L. R. 15 All. 407]. 


The relaxation of law which we have suggested in sub-clause (7), paragraph (4), would 

* setve little pirpose if the property, as soon as it is redeemed, is liable to be re-attached. 

The logical outcome of that suggestion is that, so long as an order setting aside a sale 

under subsclause (7) is in full force and effect, the decree-holder should be in the same 

osition as if the property had been sold to him for the sum received by him under sub-' 
a (iz) of that sub-clause, : 


With reference to this clause as a whole, we have altered the second and third entries 
in column 4 of the Fourth Schedule relating to the Transfer of Property Act, 1882, with the 
object of obviating possible misconception with respect to the application of clause 291 as 
well as of clause 310A [Raja Ram Singhjiv. Chunni Lal (1897), IL. R. 19 All. 205; 
Harjas Rai v. Rameshar (1898), I. L. R. 26 All. 354] 


. Clause 311.—We have been pressed t6 supersede, itt the sense of decisions from 
Madras [Venkatasubbaraya Chetti v. Zamindar of Karvetinagar (1896), 1. L. Re 
20 Mad. 159] and Calcutta | Sheorutton Singh v. Net Loll Sahu (1902), 1. L. R. 30 Cal. 
1, at p. 9], a series of rulings [Satish Chunder Rai Chowdhuri v. Thomas (1885), 1. L. R. 
11 Cal. 658 ; Zasadduk Rasul Khan v. Ahmad Husain (1893), 1. L. R. 21 Cal. 66 ; Fagan 
Nathv. Makund Prasad (1895), 1. L. R. 18 All. 37; Shirin Begam v. Agha Ali Khan 
(1895), I. L. B. 18 All. 141; Hasi Mahomedy. Bindu Basini Debi (1897), 2 Cal. W. . 
cclxxix] which turn upon the construction of the specific language of the Code an 
declare that ‘to succeed under this section the applicant must prove a grossly inader 
quate sale-price pera from a material irregularity, and that the co-existence of 
irregularity and an’ inadequacy, however gross, in the sale-price is not sufficient, in the 


» absence of direct evidence, to establish a causal connection. A perusal of the voluminous « 


case-law on this subject satisfies us that the real essence of the matter is the gross 

inadequacy of the sale-price, and that the material irregularity, to which so mucf; import- 
ance has been hitherto assigned, is of moment only in so faras it explains thatinadequacy. 
Without entering, therefore, into the merits of the interpretations so often discussed by 
the Courts, we would strike at the root of the matter by permitting an application on the, 
simple ground of gross inadequacy of the sale-price; and we have the less hesitation in 

making this suggestion because we have proposed, in clause 294, the removal of all 

existing restrictions upon bidding by the decree-holder. The power conferred is in the 

discretion of the Court, which must be trusted to exercise it in proper cases. 


In view of the great extension given by us to the right conferred by this section, we 
do not think that, as was proposed by the original Bill, the remedy should be open to 
any person entitled to sue to set aside the sale. We have accordingly limited the scope 
of the clause to the parties to the decree and persons entitled to share in rateable distri- 
bution of assets. e have struck out the reference to thirty days as sufficiently covered 
by article 166 of the second schedule to the Indian Limitation Act, 1877. On the analogy 
of clause 298, as proposed to be amended, we have suggested that the sale may be 
impugned on the ground of a material irregularity, not merely in publishing or conducting 
such sale, but also in attaching the property. A consequential amendment of article 166 
of Fae Benard Schedule to the Indian Limitation Act,'1877, has been proposed in the fourth 
schedule, 


From the proviso to sub-clause (7) we have omitted the expression “ by direct evi- 
dence,” because we think it liable to be misunderstood, although: it has been employed 
by Their Lordships of the Privy Council in the course of a leading decision. It 
is probable, however, that Their Loftihiien did not intend to formaylate a general rule 
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(Lala Mobaruk Lal v. The entities State for India in Council (1885), 1. L. Ro tr | 
Caly 200] and a reasonabile inference from facts is often the only available method of 
proof [I. L. R: go Cal, 3, at p. 9). 

We think that a person making an application under this clause should not be able 
concurrently to make or prosecute an application under clause 244 to set aside a sale . 
impugned by him. 

We have omitted the explanation as out of place in this clause, z 


Clause 313.—The reference to sixty days in sub-clause (7) has been omitted as suffi- | 
ciently covered by article 172 of the Second Schedule to the Indian Limitation Act, 1877. 
Though we approve of the principle embodied in explanation / of the Bill, we have ; 
omitted this provision because there seems no necessity for giving legislative recognition, © 
at any rate in this clause, to the underlying decision [Durga Sundari Devi v. Govinda 
Chandra Addy (1883), 1. L. R. 10 Cal. 368}. A slight abridgment of the language of the ~ 
clause has necessitated an addition to the Fourth Schedule verbally amending article 172 
of the Second Schedule to the Indian Limitation Act, 1877. 


Clause 312.—The reference to the period of sixty days has been omitted in view of 
» the amendments proposed in clause 310A. A consequential alteration of the language of 
sub-clause (2) has thereby been necessitated, 


Sub-clause (3) has been recast in a form which we consider more exhaustive in the” 
way of excluding concurrent remedies. 4 


Clause 31§.—Sub-clause (7), paragraph (4), has been slightly amended to meet the ” 
‘facts underlying a Madras decision [Sivarama v. Rama (1884), 1. L. R. 8 Mad. 99]. A 
cénsequential amendment has been made in the language of the proviso to sub-clause (3). 

A slight addition has been made to paragraph (4) of sub-clause (2) to give more 
exact effect to the case-law underlying it [Vithota v. Esat (1893), 1. L. R. 18 Soin: 594]. 

Clause 316.—We consider it desirable to direct attention to the circumstance, which * 
is often overlooked, that the stamp-duty is payable not by the deposit of the sum required’ 
to purchase stamps but by the stamps themselves. 


Clause 317.—A reference to the successor-in-title has been inserted to supersede * 
certain rulings [Zheyyavelan v. Kochan (1897), 1. L. R. 21 Mad. 7; Dukhada Sundari 
Dasi v. Srimonto Foardar (1899), I. L. R. 26 Cal. 950). 

Clause 318.—I1n sub-clause (7) of the original Bill, for the word “ purchaser” we have 
substituted the words ‘holder of the certificate” in view of the amendments proposed in 
clause 316, sub-clause (7). 

7% We have omitted sub-clause (2) because the expansion of clause 244 to cover a_pur- 

«chaser closes the long-standing controversy on the question whether a dispute under this 
provision, where the purchaser 1s the decree-holder, does or does not fall within the purview 
of section 244 as the subject of a decree. 


Clause 327A.—We have transferred hither the provisions of clause 546, sub-clause 
(3), as originally drafted, for the sake of more logical sequence, 








4 i. Clause 321.—We have amalgamated clauses 321 and 322 of the originalsBill as relating 
to the same subject-matter. 


+ Clause 295.—In order to avoid misconception, we have made it clear that the 
application referred to in sub-clause (7) is in the form prescribed by clause 235. . 
» We have extended this sub-clause to cover the case of legal representatives with a view , 
to meeting the facts underlying certain decisions [Grant v. Subramaniam (1898), 
1. L. R. 22 Mad. 241; Govind Abaji Fakhadi v. Mohoniraj Vinayak Fakhadi (1901), 
I. L. R. 25 Bom. 494]. ' 


We have made a slight addition to sub-clause (3), the language of which has been “" 
, “adapted tothe precept system, with a view to rendering it clear that, though issue of a - 
erect is not acondition precedent to application for rateable distribution, a precept 
must be obtained before the applicant can participate in the assets. 


We have made an addition to sub-clause (4) because, in the cases governed by clause 
274, an attachment will no longer remain in force until withdrawn by order but is limited 
toa specific period, 


We have amplified explanation / because we think that assets realized by a sale 
oe not be regarded as available for distribution so long as the sale is liable to be set 
aside. 


, We have somewhat recast the wording of explanation J/ in which our proposed 
“pean (c) is intended to give effect toa Madras decision [Mallikarjunadu Setti v. 
ingamurti Pantulu (1900), 1. L. R. 25 Mad. 244, at pp. 286 and 287]. 


é “3 have vet parm < rad ne arguments to the effect that sums of the 
nature here. referred to are he the Court solely f i ” 
nolder and not for distribution to egies, a SE aero fy 8 Spe ere 


Clause 328.—In this clause we have amalgamated cla i 
the same subject-matter. . nace gap eed 39° Se Sears 
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In sub-clause (3), we have sought to render mgwhat more specific’ the nature of \ 
the — which the Court is competent to ont fe A Hes a 
sub-clause (4) we have substituted detention in the &vil prison for imprisonment 
of either description as for a criminal offence, Notwithstanding the terms of the present 
Code, we are strongly of opinion that, where there is no independent trial before the 
Magistrate, the Civil Court should not commit to the criminal prison, 

Sub-clause (5) reproduces, in a somewhat amplified form, the substance of clause 2, 
sub-clause (z), paragraph (/), sub-head (2v), as proposed in the original Bill [compare, 
Fonindro Deb Ratkut v. Rani Fugodishwari Dabi (1886), I. L. R. 14 Cal. 234; Gopala v. 
Fernandes (1892), I. L. R. 16 Mad, 127}. 

/ Clause 331.—We have omitted sub-clause (3) of the original Bill as sufficiently 
covered by the two sub-clauses following thereon. 

To sub-clause (4), now re-numbered (3), we have added a reference to consequential 








relief because it might be contended that a Court has, in the absence of a prayer for such 


relief, a discretion to refuse to grant a bare declaration of title. 

Clause 332.—In sub-clause (7) we have sought to render it clear that a claimant, 
failing under clause 331, cannot have the objection re-heard under clause 332. Inthe 
same sub-clause we have omitted the words “in good faith” as adding nothing substan- 


~ tial to the words “on his own account”. 


* Clause 335.—In sub-clause (3) we have added provisions intended to assist the sub- 
ordinate Courts by reference to the procedure contained in sections which, in this con- 


‘nection, might be overlooked. 


Clause 335A.—We have recast the language of this clause for purposes of greater./; 
precision. The only point to which we would direct special attention is that, in para- 
graph (4), we have, as in clause 312, sub-clause (3), assimilated the provisions with, 
respect to notice to those contained in the definition embodied in the Transfer of Property 
Act, 1882, section 2. 

Clause 343.—We have substituted “ process ” for “warrant ” to follow the amend- 
ment proposed in clause 250, 


> 


CHAPTER XXI. 


OF INSOLVENCY. 

Clause 345——We do not think that, at present, it would be expedient to introduce 
into British India, in its entirety, the principle of English law that, for the purposes of * 
insolvency, a transaction may be fraudulent solely by reference to its effect irrespective 
of the intention of the parties thereto, In these circumstances, we have incorporated the 
original paragraph (4) as sub-head (¢v) of paragraph (c) which is limited to cases of intent 
to defeat or delay creditors. 

In paragraph (4), as re-numbered, we have, for analogous reasons, felt ourselves 
unable to retain the expression “fraudulent preference ” in the absence of a definition 
such as that contained in the English Statute. We have accordingly substituted here and 
elsewhere the expression ‘‘ undue preference ” which is already familiar in Indian enact- 
ments. The same expression will be found inserted in clause 360E. 

From paragraph (c), sub-head (72), we have omitted the words “in his house,” be- 
cause, in our opinion, they would prove to be an inconvenient limitation in view of the 
circumstances of this country. 

« Clause 346.—With reference to sub-clause (7), we propose to confer upon the 
Local Government, in the case of agriculturist debtors, a power to fix the amount justi- 
fying recourse to the provisions of this Chapter in view of the extremely divergent, 
Views expressed with respect to the propriety of the fifty-rupee limit. 

In sub-clause (2) we have added words to render it clear that the Court to which 
applications should be made is the Court empowered under clause 344. 

Clause 347.—We have altered sub-clause (7), paragraph (a), to avoid the un- 
necessary formality of a negative statement where the applicant is not an agriculturist. 

Clause 348.—In sub-clause (7), paragraph (4), we think that the exemption from 
legal remedies should be limited to those available for the enforcement of any claim 
proveable under this Chapter. 

With reference to sub-clause (3), there have been criticisms to the effect that pub- 
lication in the local official Gazette is not always likely to be communicated to the 
classes of creditors concerned in the proceedings. e adhere to the views§ expressed 
in the Statement of Objects and Reasons that no system of insolvent relief is likely 
to succeed unless “gazetting’’ is declared to be the only notice to creditors required 
by law and rendered conclusive as against the assertion of claims otherwise than in 
accordance with this Chapter. At the same time, to meet the suggestions offered, we 
Propose, in sub-clause (4), that, in addition to giving this legal notice, the Court shall give 
the creditors such further notice as it may consider expedient. 

In sub-clause (6) we have added the words “in the first, instance ” to render it clear 
that such expenses are subsequently chargeable against the estate under clause 360GG, 
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Clause 349.—It has been represented ,that the penalty originally proposed on Rese 
analogy of fa contempts unishableeedéF'the Indian Penal Coad would, a tice, . 
prove. to’ be Ji uate “deterrent.. We have accordingly enhanced the maximum 
to six mopthé im sonment ora fine of one thousand rupees. At the same time, we haye 
inserted the words “on conviction by a Magistrate” to emphasize the principle, which 
we have adopted in other places also, that the-Civil Court is not competent, in the course 
of its proceedings, to sentence persons for criminal offences. Where it is proposed to 
confine any person in the criminal prison, we think that, as a general rule, he is entitled to 
the benefit of an independent trial. 

Clause 350.—The original Bill followed the language of the English Statute in 
authorizing the Court to take the action here prescribed whenever there was probable 
reason for believing that the debtor intended to behave in the manner contemplated by , 
paragraphs (a) and (4). It has been represented that the highly penal action prescribed 
by the clause should not be taken until a definite inquiry has satisfied the Court of its 
necessity, Here as elsewhere we have sought to render it clear that detention ordered 
by a Civil Court will be in the civil prison. 


Clause 351.—We have omitted the words ‘‘on oath” as superfluous in view of the 
Mterms of the Indian Oaths Act, 1873 (X of 1873), section 5, clause (a). 

Clause 352.—In sub-clause (2) we would provide a ready means of realizing com- 
pensation which appears to us, to some extent, to stand on the same footing as compen- 
sation awarded under the Code of Criminal Procedure, 1898, section 553, where the sum is 
declared to be recoverable as a fine. We propose, however, to enact, in clause 649A, a% 
special procedure for the recovery of fines imposed under this Code to the exclusion of the © 
,General Clauses Act, 1897, section 25, which would import the provisions, inappropriate, 

“we think, to civil proceedings, of the Indian Penal Code and the Code of Criminal Proce- 

dure, 1898. In these circumstances, we have adapted the language of clause 649A. 

It is possible that Courts of Small Causes may be invested with insolvency jurisdic- 
tion under this Chapter. We have accordingly recast the provisos, as originally drafted, 
in conformity with the amendments explained under clause 49!. 

Clauses 356 and 358.—Objection has been raised to the expressions “ proving for ”’ 
“and ranking for dividend” as unknown to the practitioners of this country. We 
have accordingly substituted “ proving” and “ being entitled to participate in a dividend 
in order of priority”. 

To prevent any possible misconception, we have added to clause 358 a sub-clause 
declaring that these provisions do not relieve a receiver of the necessity for obtaining 
the leave of the Court where such leave is required by the provisions of clause 355. 

Clauses 359 and 360—We are of opinion that a rate of six per centum is more in 
accordance with the practice of the Courts. A similar alteration has been made in 
clause 360B, sub-clause (6). 

Clause 360A.—We have sought to avoid the expressions “admitting ’’, “ expunging ~ 
and “reducing ” a “ proof”’ as unfamiliar to Indian practitioners, 

Clause 360B..—As the expression “ pari passu”, which appears in sub-clause (5) of the 
Bill, seems to be unfamiliar to a number of authorities consulted, we have reverted to the 

«expression “ rateably according to the amounts of such debts respectively and without any 

preference,” which is slightly adapted from the existing language of section 356, clause(e). 

4 Clause 360E£.—For the words “making title in good faith,” which have been 

‘Criticized as too technical, we have substituted the more familiar expression “ proving 
*& title acquired in good faith.” 

‘ Clause 360H.—In sub-clause (4), paragraph (¢@), we have materially simplified the 
English practice, which requires a receiver to institute a separate suit and the insolvent to. 
consent to a decree. It appears to us that such proceedings involve an unnecessary and 
cumbrous formality ; and we propose to declare simply that the order itself shall be, 
capable of execution as if it were a decree. % 
. In sub-clause (5), paragraph (/), we have specified the common cases, mentioned 
in the existing section, of concealment or removal of property, to prevent argu’ 
ment to the effect that these acts were not intended to be included in the more general *% 
language employed in'the original draft of the Bill. 

Clause 360F.—1n sub-clause (1) we have thought it safer to declare expressly that a * 
debtor is a person entitled to obtain an order annulling the declaration of an insolvency. 
We have paraphrased the expression “ revert to the debtor for all his estate ”’, because we 
‘gather that some of the subordinate Courts may have some difficulty in interpreting it. 

de! c lause 360K.—There has been some discussion on the question whether the 
criminal or the civil prison is the proper place of reception for a dishonest debtor 
unished by the Insolvent Court acting at the instance of a creditor. We are of opinion 
that, where the Insolvent Court acts upon materials collected by it in a civil proceeding, 
its powers should, as elsewhere, be limited to detention in the civil prison. If the 
debtor’s conduct deserves punishment as a criminal offence, we think that the matter 
should 1 referred to the Court of the Magistrate to ensure the safeguard of an independ- 
ent tria ; 
Clause 360M.—We have amplified sub-clause (3) by a reference to clause 360F, sub- 
clause (4), because we think that areceiver who has been ordered to pay interest out of 
his own pocket should be allowed to impeach such an order by way of appeal. 
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PART | ste 
* OF INCIDENTAL PROCEEDINGS. - en 
CHAPTER XXII. 


OF THE DEATH, MARRIAGE AND INSOLVENCY OF PARTIES. 


Clause 361.—ZJllustrations (a) and (6) have been omitted as founded upon an an- 
tiquated decision [Anderson vy Martindale (1801), 1 East 497] which is not very intelligible 
to practitioners in this country. 

Illustration (d), which we have re-lettered (4), is correct only under the Dayabhaga 
system, and the word “ minor” has been omitted as not of the essence of the example. 

Clause 363.—We have amalgamated clause 365 with sub-clause (2) of this provision, 
which relates to the same subject, Sub-clause (3) has been added to give effect to a 
decision from Allahabad [Ghamandt Lal v. Amir Begam (1894), 1, L. R. 16 All, 211). 

Clause 366.— Paragraph (a) has been amended so as to give eftect to the principle 
accepted by us that abatement results from the operation of the law and does not depend 
upon the making of an order. Similar amendments have been imported into clause 2, paras 
graph (g), sub-head (v), and clause 368, sub-clause (3). 

Clause 368A.—We have extended the provisions regarding representation to cover 

wescheat [/n ve Barnett’s Trusts (1902), 1 Ch. D. 847]. , 

Clause 368B.—The present Code does not provide for cases in which the plaintiff or 

defendant sues or is sued in a representative capacity or as a holder of an office and, 


vw 


by reason of his death or otherwise, such representative oy is filled or such*” 


office is held by another before the passing of the decree, In this connection 
provision has also been made for the inclusion of a Hindu or Muhammadan female 
where, on the death or re-marriage of such female, the estate will devolve on the 
legal representative of the last male holder. 

Clause 368C.—From this clause, which represents clause 368A of the original Bill, 
we have omitted the proviso, which adds nothing material to the words “merely because” 
in the text. 

Clause 370.—The words from “unless” to “order”, which appeared in clause (7) of 
this provision as originally drafted, have been omitted as inconsistent with the remainder of 
the clause, which has been recast for closer agreement with Order XVII, rule 1. We have, 
however, thought it expedient to specify that the security is still to be for costs only. 

Clause 372.—Sub-clause (2) has been added to meet a possible difficulty of limitation 
(compare, /n the Matter of the Petttron of Durga Prasad (1899), 1. L. R. 22 All, 231). 


Clause 372A.—We have omitted this clause and provided for it by an entry in the® 


Fourth Schedule proposing an amendment of the Indian Limitation Act, 1877, section 5. , 


Clause 372B.—The original Bill proposed to except all execution-proceedings from 
the operation of this Chapter. It appears tous that only clauses 366, 368, sub-clause 
(3), and 371 should not apply to such proceedings. Otherwise the provisions of the 
Chapter appear to us to be equally applicable to suits and to proceedings other than suits, 
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CHAPTER XXIII. 


OF THE WITHDRAWAL AND ADJUSTMENT OF SUITS. 


“.. Clause 37 3.-—Sub-clause (3) of the original Bill, now re-numbered as sub-clause (4), 

- Incorporated a rule formulated by Their Lordships of the Privy Council under Act VIII of 
1859 (Watson v. The Collector of Rajshahye (1869), 13 Moo. 1 A. 160], but equally appli- 
cable :o subsequent revisions of the Code [Muddun Ram Doss v. Israil Alé Cisasieg 
(1874), 21 W.R. 291; Kudrat v. Dinu (1886), 1.L.R. g All. 155; Banwart Das v. 

« Muhammad Mashiat (1887), 1. L. R. 9 All. 690; Sukh Lalv. Bhikhi (1888), 1.L. R. a1 
All. 187] to the effect that the Courts of this country cannot enter a non-suit after issues 

» have been settled and the plaintiff has failed to adduce the necessary evidence. This rule, 
however, it was proposed to qualify where the adverse party agrees to the withdrawal of 
the suit with the object of avoiding a possible appeal, The qualification has been cri- 
ticized as not likely to prove of practical value; and, in its absence, we prefer to . leave 
to case-law the rule of practice upon which the Courts have hitherto acted. 

Clause 375.—We propose to supersede, in the sense of two decisions [Hara 
Sundari Debi v. Kumar Dukhinessur Malia (1885), 1.L.R. 11 Cal, 250; Bandhu 
Bhagat v. Shah Muhammad Tagi (1892), I, L. R. 14 All. 350] the view more recently’ 
expressed at Bombay [Samibai v. Premji Pragjt (1895), 1. L. R. 20 Bom. 304], Calcutta 
(Brojodurlabh Sinhav. Ramanath Ghose (1897), 1. L. R. 24 Cal. c08] and Madras [Sri 
dharan Somayajipad v. Purumathan Somayajtpad (1899), 1. L.R. 23 Mad. 101) that 
the Court is at liberty to passa decree upon a disputed compromise. With reference 
toa Bombay decision [Pragdas v. Girdhardas (1901), 1. L. R. 26 Bom. 76], we have 
sought to explain how far the decree is “final and conclusive” as defined in clause 2, para- 
graph (7). 
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Clause 375A.—Th 
of conciseness, 


% 
Clause 375B e thinkiit desirable to provide expressly for the application of this 
Chapter to sét-off and’’counter-claim. A somewhat ‘similar provision will be found in 


clause 413A, 
CHAPTER XXIV. 


OF PAYMENT INTO COURT. 


‘ Clause 379A.—In view of the addition of this clause, we have proposed verbal 
additions to Form No. 1§5 of the Third Schedule, 


CHAPTER XXV. 


ni OF REQUIRING SECURITY FOR COSTS. 


Clause 381.—The addition to sub-clause (7) follows the principle and language of 
clause 108, sub-clause (2). 

In sub-clause (4) the necessary ingen has been made to meet the case of set-off or 
counter-claim. We are of opinion that payment of costs ordered in a previous suit is not a 
sufficient protection. We have accordingly provided that the Court may require security 
for costs likely to be incurred in the subsequent suit by the opposite party, 


e explanation has been incorporated in the clause itself for the sake 


CHAPTER XXVI. 


OF COMMISSIONS AND LOCAL INVESTIGATIONS, 


The insertion of clauses 391A and 391AA, which do not refer to commissions, renders 

Wdesirable an expansion of the title of this Chapter and of the second of the sub-titles. We 
have extended the provisions of the Chapter to proceedings other than suits. 

Clause 387A.—We have transferred this clause to follow clause 396, because we 
think that it should apply generally to all commissions. We do not think that notice is 
necessary where the party affected is present when the commission is issued. 

Clause 388.—Sub-clause (7), paragraph (4), has been inserted to relieve the Courts 
of so much of the burden of commissions as is avoidable. 

Sub-clause (2), read with the addition to clause 397, sub-clause (7), is intended to 
meet a possible difficulty where a Court issuing a commission has not foreseen the 
possibility of an order making over the examination to a pleader or other person re- 
munerated by a fee. 

In sub-clause (3) we propose to give effect to an existing practice according to which 
notice of the day and hour fixed for executing a commission is given to the parties, 

Clause 390.—The existing Code is defactive in not containing a provision corre- 
sponding with clause 386, sub-clause (2), paragraph (c). 

‘ Clause 391.—On the analogy of clauses 229B and 229A we have provided for the 
case of Courts not established but continued by the authority of His Majesty or of the 
Governor General in Council. 

Clauses 391A and 391!AA.—We have broken up clause 391A into two separate clauses, 
because we think that the power of holding the trial ¢m s’¢w is a matter of sufficient im- 
portance to be enunciated as a separate proposition. 

The provisions relating to local inspection have been slightly restated. If a Judge 
inspects a place connected with a trial for the purpose of observing facts, he should act 
after notice to the parties. A memorandum prepared by him of facts so observed should, 
if he so desires, be available as part of the record [Foy Coomar v. Bundhoo Lall (1882), 
I. L.R. 9 Cal. 363; compare also, Dwarka Nath Sardar v. Prosunno Kumar Hajra 
(1895), 1 Cal. W. N. 682], but it follows that any party should be at liberty to object to” 
any inaccuracy in the contents and to have it corrected. All these formalities, however, 
are not required where the Judge visits the spot merely to enable him more readily to 
appreciate evidence ; and in no case should the making of an inspection or of a memorandum 
entitle any person to convert the Judge into a witness and subject him to examination. 

Clause 392—We have inserted sub-clause (4) because some provision for further 
inquiry, as in the case of clause 394, sub-clause (3), and clause 396, sub-clause (4), is found 
necessary in practice. 

Clause 396.—Sub-clause (7) has been shortened in view of the terms of clause 
215B, to which a reference has been inserted. 

In sub-clause (4) we propose to enable a decree to be passed where the Commis- 

_ sioners are not unanimous or where the report contains erroneous or irrelevant matter. 

Clause 397.—At the suggestion of the High Court for the North-Western Provinces, 
we have provided in sub-clause (3) for the fixing of a fresh date for the return of a com- 
‘mission if the date originally fixed has already elapsed. 

ry Clause 399—Where a commission has been issued toa private person, we think 
that it would be straining analogy somewhat unduly to treat him as a ‘Court ” for the 
purpose of exercising, for example, the highly coercive powers conferred by clause 168. 
The subject, we are aware is not {ree from difficulty ; but, on the whole, we think that 
the Court having local jurisdiction where a witness resides, is the best judge of the 
proper process; and we would accordingly require the Commissioner to apply to such 
Court, upon which we would confer a full discretion in the matter, 
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Pek ee 
OF SUITS IN PARTICULAR CASES.q ~ 
CHAPTER XXVIL 


SUITS BY OR AGAINST PAUPERS. 


Clause 4o1.—It has been 2g ecg to us that, if the defence of suits in formd 
pauperis is to be permitted, the Courts will be overwhelmed with frivolous applications 
for this purpose. We have accordingly omitted the references to the defence of suits 
throughout this Chapter, 

Clause 493.—Under the amended sub-clause (2) applications to institute suits 7 
forma pauperis must contain the particulars prescribed in the case of plaints by clause 
50. In these circumstances, it is only fair that the provisions relative to the rejection or 
amendment of plaints should also apply. The addition of such a provision enables us. 
to cancel the words “framed and” in clause 407, paragraph (a), : 

Clause 4o7.—In paragraph (6), sub head (¢i7), we have provided that the Court shall 
reject an application if the claim is obviously frivolous or vexatious. It is not clear that 
this power is given or that this duty is imposed by the clause as originally drafted. 

Clause 408.—The period of notice has been increased from ten days to one month 
in order to enable correspondence to be conducted with the Government through the 
usual channel. 

Clause 409.—Sub-clauses (7) and (2) have been recast because objection has been 
taken to the expression “ cross-examine ” as wholly inappropriate to an examination con- 
ducted by the Court. 

Sub-clause (2) has been framed with the object of removing the doubts expressed on 
the question whether the rights given by the Indian Evidence Act, 1872 (I of 1872), 
sections 137 and 138, are not superseded by the Janguage of the existing section, 

Clause 411.—We have omitted sub-clauses (2) and (3) but expanded their substance 
in a separate clause which we have inserted as clause 412A. 

Clause 414.—We have modified paragraph (c) for greater conformity with clause 
407, paragraph (4), sub-head (zz). 

Clause 412.—We have omitted sub-clause (2) of the Bill because, although this pro- 
vision exists in the present Code, we do not approve of the principle of allowing a Civil 
Court to sentence litigants as for a criminal offence. 

Clause 413.—We have amalgamated in, it is believed, somewhat clearer language 
the provisions originally proposed in clauses 413 and 415. 

Clause 413A.—Though we have proposed not to authorize the defence of suits 2 
\\ formd pauperis, we are of opinion that, more especially with reference to the suggestions 

“syeontained in clause r11, a set-off or counter-claim stands on the same footing as the 
institution of a plaint. We accordingly propose to render, so far as possible, the same - 
provisions applicable. 


CHAPTER XXVIII. 


SUITS BY OR AGAINST PUBLIC OFFICERS. 


Clause 416.—In sub-clause (2) we propose to recognize the fact that the provisions 
relative to the signing and verifying of plaints and written statements cannot be applied 
in their entirety to litigation conducted by or against the Government, 


Clause 418.—-A compendious title is equally convenient in suits against, as in suits 
by, the Government. 


Clause 424.—By an addition to the Fourth Schedule we propose to amend the 
Indian Limitation Act, 1877, by excluding the period of two months next after notice has 
been delivered or left in pursuance of clause 424. To meet cases of obvious hardship, 
we think that where a person, having given notice, dies before instituting his suit, his 
legal representative should have the benefit of such notice and should be entitled to 
institute a suit without further conditions, 

In the explanation we propose to affirm, in supersession of the distinction imported 
by rulings from Madras [Anantharaman v. Ramasami (1888), 1. L, R. 11 Mad. 317] and 
Bombay [Bhau Balapa v. Nana (1888), 1. L. R. 13 Bom. 343], the hroad principle that 
the Collector cannot be impleaded as a defendant in his capacity of agent of the Court 
of Wards without due notice. 

Clause 424A.—On the recommendation of the Legal Remembrancer of Bengal, we 
propose to recognize the necessity for allowing reasonable time for departmental reference 
and the uselessness of insisting upon merely official affidavits, 





éaa jee ee ' 

Clause 425.—We propose to declare one forall. that a public officer sued in ye > 
of an act paperiior coe aibes by him in ie official capacity, isnot to be arrested at 
all even with the’consent of the District Judgt.. We have accordingly omitted this clause 
and amalgamated its’substance with clause 428. 

* Clause 426.—We have consolidated clauses 426 and 427 as relating to the same 

subject-matter. We 

Clause 428.—In this clause, with which clause 425 has been combined, we have 
sought to remove a verbal inconsistency, which is to be found in the present Code, between 
that clause and the proviso to clause 427, now incorporated in clause 426. We have 
substituted the expression ‘ where the Court is satisfied ” to remove the pec ne 
that, = pene: the public officer is bound personally to satisfy the Court of his inability . 
to attend. 

Clause 547.—We bave transferred hither the provisions relating to securit in 
the case of an appeal inasmuch as they appear to us to be misplaced in Chapter XLI of the 
Code. 


CHAPTER XXIX. 


SUITS BY ALIENS AND BY OR AGAINST FOREIGN AND NATIVE RULERS, 


Clause 430A, sub-clause (2).—To render the meaning clearer, we have removed to 
an explanation the exception relating to prisoners of war and other prisoners. " 


Clause 433.— In sub-clause (4), for the word “ any”, where it first occurred, we 
have substituted the word “a” to remove the misapprehension that the Governor 
General in Council must, in the case of each notification, authorize a particular Secretary. 


CHAPTER XXX. 


SUITS BY OR AGAINST CORPORATIONS AND COMPANIES. 


Clause 435.—We have omitted the word “ principal” in response to suggestions 
from the Province of Madras with a view to avoiding disputes [Delhi and London Bank 
Limited, v. Oldham (1893), 1. L. 8.21 Cal. 60; Sreenath Banerjeev. East Indian Railway 
Company (1894), I. L. R. 22 Cal. 268] with regard to the classes of officers fitly described 
as “ principal”, 

Clause 436A.—Sub-clause (2) has been added to make it clear that a corporation or 
company suffers in the suit for the default of its officer as though such default were its 
own, 


CHAPTER XXXI. the. 
om 
SUITS BY OR AGAINST TRUSTEES, EXECUTORS AND ADMINISTRATORS. a 


Clauses 438 and 439.—We have added a reference to trustees in view of the 
terms of clause 437. 


CHAPTER XXXII. 


SUITS BY OR AGAINST MINORS AND PERSONS OF UNSOUND MIND. 


The corresponding Chapter of the existing Code follows a most confused. arrange- 
ment. We have sought to collect the various provisions into a\sequence which, we 
hope, will be found more readily intelligible. 


Clause 440.—We propose to abolish the distinction drawn [Bent Ram Bhutt v. 
Ram Lai Dhukri (1886), 1. L. R. 13 Cal. 189] between orders removing plaints from the 
list of pending cases because they appear on their face to have been filed by minors, and 
decrees dismissing suits which are found upon the enquiry to have been so instituted. 
To prevent hardship where the fact of minority is ascertained on mquiry after the period 
of limitation for instituting a suit has expired, we propose, by an addition to clause 588, 
to give a right of appeal from orders under clause 440. We further do not consider it 
necessary to provide specially for the case, adverted to by the High Court at Bombay 
[Rattonbat v. Chabildas Lalloobhoy (1888), 1. L. R. 13 Bom. 7] and incorporated in 
clause 442, sub-clause (3), as originally drafted, of a plaint proved to have been filed with 
the knowledge of the fact of minority and with the intention of deceiving the Court and 
evading payment of costs in the event of failure, 

Clause 443.—Sub-clause (4) has been amplified for closer conformity with the terms 
of the proposed Form No. 157A. 

Clause 445.—We propose to remove the disability, for which we see no adequate 
necessity, of a married woman under the existing section 457. 


With regard to sub-clause (2), we think that a guardian appointed or declared by 
competent authority should continue to have preference over outsiders ; but, as between such 









guardians, we would enact that the g 
over the guardian of the person. ae 

Clause 441.—With reference to Sub-clause (7), we think that a next friend should 
have all such general powers of acting on the minor’s behalf in the conduct of the case 
as are conferred upon the guardian for the suit by the existing section 443. 

While maintaining the existing provisions of section 440 relative to the payment of 
costs on behalf of a minor, we think it expedient to adapt, in sub-clause (2), the provisions 
of Order XLV, rule 13, by which the Court may put an official guardian for the suit in funds 
to make the necessary orders directing such costs to be borne by any party, or out of any 
fund of the minor under the control of the Court. 


Clause 462.—We propose to supersede the distinction [Aman Singh v. Narain 
Singh (1897), 1. L. R. 20 All. 98) according to which a decree passed in pursuance of an 
agreement or compromise can be set aside in appeal merely for failure to comply with the 
provisions of section 462, whereas, if the compromise is contested by the minor either by a 
suit by his next friend or on attainment of majority by review or regular suit, it is not 
enough to show that the sanction of the Court was not expressly given where the guardian 
ad litem has assented to a compromise accepted by the Court and resulting in a decree 
not prejudicial to the minor’s interests, For this purpose, we would place appeals on the ,_ 
same footing as the other remedies. 

With reference to the explanation, we propose to give legislative recognition to the 
interpretation that an agreement with refereuce to the suit includes an agreement to 
abide by an oath (Chengal Reddi v. Venkata Reddi (1889), 1. L.R. 12 Mad. 483; Sheo 
Nath Sarqnv. Sukh Lal Singh (1899), 1. L. R. 27 Cal. 229) or to refer to arbitration 
[Lakshmana Chetti v. Chinnathambt Chetti (1900), I. L. R. 24 Mad. 326]. 


Clause 455A.—We propose to extend the provisions of this Chapter to proceedings 
other than suits, and, in view of the amendments proposed with reference to set-off and 
counter-claim, to include these also within their purview. 

Clause 464A,.—I\t appears to us that orders for the payment of money under this 


Chapter should be summarily enforceable as if they were decrees, At present, the proce- 
dure applicable is somewhat doubtful, 
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t ol property should ordinarily have preference 


CHAPTER XXXIV. 


SUITS BY OR AGAINST FIRMS AND PERSONS CARRYING ON BUSINESS IN NAMES OTHER 
THAN THEIR OWN. 


On consideration of the opinions of the authorities consulted with reference to the 
necessity for the imposition of limitations upon the application of this Chapter to specific 
areas or particular classes, we think that the simplified procedure here proposed can pro- 

tly be applied to all the territories in which the Code is to be enforced. At the same 
} e, we recognize the force of the objections taken to the suggestion to render the 
“wChapter applicable to the members of joint Hindu families carrying on trading business 
which form portion of the general assets. On the whole, we are of opinion that effect 
should be given to existing case-law declaring that members of a joint Hindu family, who 
are partners for the purposes of the Indian Contract Act, 1872 (IX of 1872), have not, by 
reason of their personal law, advantages not existing in the case of other partners. Follow- 
ing this principle, we propose that the provisions of this Chapter should not be extended to 
members of joint Hindu families as such though they will apply to partnerships, not- 
withstanding that the partnership consists of members of such a family. 


Clause 469A,—We have inserted subsclause (2) to meet a practical difficulty of 
procedure pointed out to us by the Bengal Chamber of Commerce with regard to the 
signing aan caativing of documents where the litigants in question are a firm. 


Clause 469AA.—The provision here proposed, on the strong recommendation of the 
Chambers of Commerce of Karachi and Bengal, follows to some extent the lines of the 
Indian Securities Act, 1886 (XII of 1886), section 5, and will, it is hoped, settle an 
extremely vexed question in the sense of rulings from Allahabad [Godind Prasad v. 
Chandar Sekhar (1887), 1. L. R. 9 All. 486; Debi Das v. Nirpat (1808), 1. L.R. 20 All. 
365), Madras [Vaidyanatha Ayyar v. Chinnasami Natk (1893), 1. L. R. 17 Mad, 
108] and Bombay. (Motilal Bechardass v. Ghellabhai Hariram (1892), 1. L. R. 17 Bom. 6; 
Aga Gulam Husain v. Sir A, D. Sassoon (1897), 1. L. R. 21 Bom, 412] as, against the 
view entertained at Calcutta [Ram Narain Nursing Doss v. Ram Chunder Fankee Loll 
(1890), I. L, R. 18 Cal. 86]. ; 


Clause 469D.—I\n sub-clause (7), paragraph (a), we have sought to meet objections 
that power is required to execute a decree against property outside the local limits of the 
jurisdiction of the Court which passed the decree. We have added in a proviso a refer- 
ence to the provisions of the Indian Contract Act, 1872, relating to the exemption from 
personal liability of a minor partner which otherwise might possibly be overlooked. 

In sub-clause (3) we have declared, for convenience of procedure, that orders deter- 
mining the liability of any person shall be capable of appeal and execution as if they 
were decrees, 








INTERPLEADER. — 

Clause 470.—In defining the scope of this provision, we have referred to debts and 
sums of money and other moveable property as an indication of the ordinary cases 
arising under Order LVil, rule 1. At the same time, we find that the procedure here 

rovided has been adopted with great benefit in relation to immoveable property +held 
y the Court of Wards in the character of a stakeholder. We accordingly propose to 
render it clear that the provision is not confined, as has often been supposed (Stokes, 
Anglo-Indian Codes, ed. 1888, Vol. Il, p. 646), to moveable property only. We think, 
moreover, that the bar created by the proviso should not be restricted to suits but should 
extend to other proceedings also. 

Clause 472.—The procedure by payment or deposit is plainly not applicable to 
immoveable property to which clause 470, as redrafted, declares the provisions of the 
Chapter to extend. We have accordingly worded this clause as permissive instead of 
leaving it imperative as at present. 





PART V. 
PROVISIONAL REMEDIES. 
CHAPTER XXXVI. 


OF ARREST AND ATTACHMENT BEFORE JUDGMENT. 


From the title we have removed the words “except as regards immoveable ' property” 
as inconsistent with the exp/anatton to clause 483. 

Clause 477-—We have amalgamated sub-clauses (7) and (2) which appear to us to 
be illogical as requiring a plaintiff to satisfy the Court of certain facts before he makes 
an application founded thereon. We think that, after the application has been presented, 
the Court should be satisfied of the facts before process is issued and should have a 
discretion to make such further inquiry, if any, as may appear to be desirable, 


We have added a proviso to guard against the hardship of arrest where payment of 
any sum specified in the warrant is made to the officer executing it. It appears to us that 
in such circumstances it is quite unnecessary to drag the defendant in custody before the 
Court. 

We have omitted the concluding passage of sub-clause (4) of the Bill as originally 
drafted because we consider it to be sufficiently covered by the provisions of clause 253. 


Clause 481.—We have rendered it clear that, though the penalty is for contempt of 
a judicial order, the detention here contemplated is to be in the civil prison. 


Clause 491A.—We have transferred this provision to what we consider a more 
appropriate position in the Code. 


Clause 483.—We have amalgamated sub-clauses (7) and (3) for conformity with) 
clause 477 as amended, P 


There is at present a conflict on the question whether the terms of the existing sec- 
tions 483 and 484, read with section 648, do [Ram Pertab Fhowar v. Madho Rat (1902), 
7 Cal. W. N. 216] or do not [Krishnasam: v. Engel (1884), 1. L. R. 8 Mad. 20] authorize 
the Court to attach property beyond jurisdiction. We think that the difficulty does not 
arise under our redraft of sub-clause (/), but, for greater clearness, we have expanded the 
explanation so as to give effect expressly to the Calcutta practice. 


Clause 488.—The proviso which was intended to give effect to a ruling [Ram Chand 
v. Pitam Mal (1888), 1. L. R. 10 All. 506] has been omitted because, in the case of 
attachments governed by clause 274, the order ceases to operate by the efflux of a specific 
period. 

Clause 490.—We have introduced a reference to the subsistence of the attachment 
for the sake of conformity with clause 275 as proposed to be amended. 


* Clause 490A.—The exemption of growing crops from attachment before judgment 
would serve little purpose if the same crops are liable to attachment as soon as they are 
cut or gathered, 


Clause 491.—It has been brought to our notice that the existing proviso is inade- 

uate inasmuch as suits for compensation have been removed from the cognizance of 

urts of Small Causes, In these circumstances, we have added a proviso fixing a pecu- 
niary limit in the case of Courts incompetent to try such suits, 


CHAPTER XXXVII. 
OF TEMPORARY INJUNCTIONS AND INTERLOCUTORY, ORDERS. 


Clause 492.—The expression “ wrongfully ”, which savours of a tortious act, cannot 
be properly applied to a judicial sale, and we have accordingly proposed to substitute the 
word “improperly”. The addition of the words “ until the suit is disposed of or until ° 
the further order of the Court” is intended to give effect to two decisions on the subject 

Shaikh Mohecooddeen v. Shaikh Ahmed Hossein (1870), 14 W. R. 384; Gossain Money 
uree v. Gury Pershad Singh (1884), 1, L. R. 11 Cal, 146). 


& 3 ; 


* 





Clause 493.—In sub-clause (7), for the words “a breach” and “other injury” or 
“injury,” wherever they occur, we have Substituted the words “any breach” and 
“tortious act”, respectively, to supersede an Allahabad decision [Darab Kuar v. Gomti 
Kuar (1900), 1, L. R, 22 All. 449], which has been criticized as of doubtful authority 
[compare, Earl of Mexborough v. Bower (1843), 7 Beav. 127; Hervey v. Smith (1855), 


a K. & J. 389]. 


We have remodelled sub-clause (3) to give effect to a Bombay decision [The Ad- 
vocate General of Bombay v. Gangji Akhai (1894), 1. L. R. 19 Bom. 152, at p. 155]; 
but, as in other cases, we would limit the penalty to detention in the civil prison. 

Clause 498,—The benefit of the provisions of this clause should plainly be claimable 
in the case of attachment before judgment. 

Clause 499.—To obviate difficulties arising in practice we propose to authorize the 
Court to inventory the property, 


CHAPTER XXXVIII. 
APPOINTMENT OF RECEIVERS. 


Clause 503.—In sub-clause (2), paragraph (e), we have substituted the expression 
“officer of the Court appointed to be receiver of estates” for the words “ official receiver ” 
which have been misunderstood as covering any official who happens, for the purposes of 
a particular suit or attachment, to be appointed to be the receiver of specific property. 

Sub-clause (3) of the Bill as originally drafted has been omitted because the under- 
lying case-law [Sidheswart Dati v, Abhoyeswari Dadi (1888), 1. L. R. 15 Cal. 818; 
Chandidat Fhav. Padmanand Singh Bahadur (1895), |. L. R. 22 Cal. 459] appears to us 
to be too stringent for incorporation in the Code. 

In sub-clauses (4) and (5) we propose to authorize a summary method of recovery by 
attachment of the property of the receiver, though we feel ourselves unable to extend this 
remedy to a surety also, because moneys paid over toa receiver are not in the hands of a 
private person but in custodia legis [compare, Orr v. Muthia Chetti (1893), 1. L. R. 17 
Mad. 501; Muthia Chetti v. Orr (1895-1897), 1. LR. 20 Mad. 224], whereas the 
determination of a surety’s liability is a proper subject for a suit. 

Clause 504-—Sub-clause (2) was originally drafted to give effect to a practice in 
many Courts of notifying to the Collector the appointment of a receiver uf property paying 
revenue to the Government. While admitting the convenience of such a practice, we do 
not think it necessary to render it compulsory in all cases, We have accordingly omitted 
the sub-clause, 3 

Clause 505.—Sub-clause (3) is intended to remove the ambiguity of the existing 

roviso and to'supersede a decision from Allahabad [Amar Nath v. Raj Nath (1896), 
. L. R. 18 All. 453] while giving effect toa ruling from Calcutta {[Birajan Kover v. 
Ram Churn Lali Mahata (1881), 1. L, R. 7 Cal. vinhi 


PART VI, 
OF SPECIAL PROCEEDINGS. 


CHAPTER XXXIX. 


REFERENCE TO ARBITRATION. 


We have prefixed sub-titles to portions of this Chapter for facility of reference. 


Clause 506,—We consider the provisions of this Chapter tu be equally applicable to 
suits and other proceedings; 

In sub-clause (2) we have omitted the word“ particular” because a general refer- 
ence relating to “all matters” in dispute is contemplated by Forms Nos, 170 and 171 of 
the Third Schedule. 

_ We have added sub-clause (3) to give effect to the principle enunciated by Their Lord- 
ships of the Privy Council (Pestonjee Nussurwanjee v. Manockjee (1868), 12 Moo. LA, 
‘12, at page 130) that an agreement to refer to arbitration cannot be revoked by an 
party without good cause and that a mere arbitrary revocation will not be permitted by 
the Court. 

Clause 507.—Sub-clause (2) of the original Bill has been omitted in view of the 
terms of clause 510 as redrafted. 

3 Clauses 508 and 509.—The word “making” has been substituted for the word 

delivery” in view of a decision of the High Court at Madras [Arumugam Chetti v. 
Arunachalam Chetti (1898), 1. L. R. 22 Mad, 22]. A-similar amendment will be found 

clause 514. 

Clause 510.—We have eoalgrntte clause 507, sub-clause (2), clause 510 and 
Clause 511 on the analogy of the Indian Arbitration Act, 1899 (IX of 1899), section 8, and 
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have provided that the powers of the Court bed be exercised until the parties have 
is 


failed to adé within a reasonable period. a applie 
to the misconduct of an arbitrator in its entirety ; and we have accordingly provided in 
sub-clause (7), paragraph (4), sub-head (fv), for the case not of misconduct but of 
removal hy the Court; and we have inserted clause 512A, on the analogy of section 16 of 
the enactment already quoted, to enable the Court to remove an arbitrator or an 
umpire for misconduct. We do not think that it is pecessary to preserve the power 
which is given by the concluding passage of the existing section 510 but has no 
counterpart in the Indian Arbitration Act, 1899, to mak« an order superseding the 
arbitration in the cases referred to in this provision. 


Clause 514.—The recital of causes in the existing section appears to us mere surplusage, 
We have, moreover, omitted the parentheses inserted in the Bill, because we think 
that, in the absence of an absolute discretion conferred on the Court, one party or the 
other is certain to object to the enlargement of the time. 

Clause 516.—We think it embarrassing and unnecessary to exact signature from 
dissentient arbitrators. 


In connection with this clause and clause §25 we have proposed, by an amendment of 
the Fourth Schedule, the substitution of two articles for the existing article 176 of the 
Second Schedule to the Indian Limitation Act, 1877. It has been pointed out to us that 
this article, in so far as it refers to section 516, is inaccurate because that section does not 

rovide for an application by parties since the award is filed under the orders of the Court 

Maharajah Sir Foy Mungul Singhv. Mohun Ram Marwaree (1869), 12 W.R. 397; Robarts 
v. Harrison (1881), 1. L. R.7 Cal. 333]. On the other hand, there is no provision for 
limitation in the case of an application under section 523. In respect of clause 525, the 
Bill proposes to exclude all the concurrent remedies which at present exist outside 
the limits of this Chapter. In these © circumstances, hardship may arise if limita. 
tion is declared to run from the date of the award. It may happen, for example, that 
the award provides for the payment of a first instalment after the lapse of one year, or the 

arties may for years together act upon the terms of the award without infringing them. 

f, in these cases, the parties are strictly limited to a period of six months commencing to 
run from the date of the award, the result will be that they will be driven to the trouble 
and expense of a judicial proceeding long before any necessity for it arises. In fact, it 
would appear that, more especially in the case of conciliation proceedings, a large number 
of claims under awards would probably become time-barred before the provisions of the 
proposed Code are familiar, at any rate, to the lower classes. For these reasons it is pro- 
posed to declare in article 176A that limitation shall run from the date on which any right 
elie the award is infringed by the person against whom it is sought to enforce such 
award, 


Clause 520.—In paragraph (a2) we propose to obviate the necessity for remitting 
awards for the elimination of obvious irrelevancy. 


Clause 521,—On the analogy of the Indian Arbitration Act, 1899, section 16, we have 
provided for the case in which the arbitration or the award has been improperly pro- 
cured, In view of this addition, paragraph (4) of the Bill, as originally drafted, becomes 
unnecessary. 


_ Clause 523.—There seems no reason to insist, in sub-clause (3), upon the issue of a 
notice where the Court on the materials before it sees reason to dismiss the application 
without further discussion. 


Clause 5234.—The language adapted from the Indian Arbitration Act, 1899, section 
19, has been slightly modified as being more in harmony with the practice of the 
Presidency Courts than with the other provisions of this Code. 


Clause 525.—From sub-clause (3), which we have re-arranged as sub-clause (4), the 
word “ otherwise ” has been omitted because the filing of an award is not a mode of 
enforcement 


_ Clause 526A.—We have slightly recast this section to render it clear that an appeal 
will lie on the ground that there has been no valid submission to arbitration or no valid 
award, In other respects we propose to affirm the principle embodied ,in the Bill that 
the grounds capable of being taken in appeal against proceedings under this Chapter 
must relate to the failure of the Court to perform a duty imposed upon it or to exercise 
properly a discretion conferred upon it 5 


CHAPTER XLI. 


OF SUMMARY PROCEDURE ON NEGOTIABLE INSTRUMENTS, 


Clause 532.—Sub-clause (3) has been modified: to meet a representation of the 
Madras Chamber of Commerce to tke effect that a maximum rate of sarereat should be fixed 
in the Code where no rate is specified in the negotiable instrument, 


Our attention has been directed to an unreported decision [per Amir Ali, J., B utram 
v. Rajah Sir Surendro Mohkun Tagore (1903)] in which hee voretiaee "sted as 





iple, however, cannot be applied — 





* sub-clause unintelligible. The explanation, which is repro- 
duced verbatim from Act X of 1879, was iuitended to supersede two degisions [The 
Chartered Mercantile Bank v. § de (1869), 3 B. L. R. (O.C) 146; Remfry v. 
Shillingford (1876), 1, L. R. 1 Cal..130], necessitated, in the opinion of the High Court of 
Calcutta, by the terms of Act V of 1866, which that enactment repealed. Having regard to 
“the practice of twenty-six years and to the terms of Order XIV of the Rules of the 
Supreme Court, we are strongly of opinion that there should be no reversion to the narrow 
scope of Act V of 1866, but that this summary and inexpensive process should be avail 

able, notwithstanding that the cause of action involves facts which, if not admitted by the 
defendant, would have to be proved by the plaintiff. As, however, we agree in thinking 
the evp/anation not to be readily intelligible without a knowledge of the superseded case- 
law, we have restated the rule and embodied as illustrations the facts of the decisions 
which it negatives. 





CHAPTER XLII. 


OF SUITS RELATING TO PUBLIC CHARITIES, 


Clause 539.—For the words “ public charitable or religious purposes” in sub-clause (7) 
we have substituted the words “public purposes of a charitable or religious nature” 
to obviate recurrence of the frequent misconception that “public” is merely co-ordinate 
with “ charitable’”’ or “ religious,” 


Sub-clause (3) has been added because, though perhaps it is not strictly necessary, 
may serve to obviate barren discussions on the question whether action under this 
provision is necessary where a right of suit exists independently of it. 





PART VII. 
OF INCIDENTAL PROCEEDINGS, 
CHAPTER XLIIL 
OF APPEALS FROM ORIGINAL DECREES. 


Clause 540.—In sub-clause (3) we propose to supersede, in the sense of two rulings 
[Bo/oram Dey v. Ram Chundra Dey (1895), 1. L. R 23 Cal. 279; Khadem Hossein v. 
Emdad Hossein (1901), I. L. R. 29 Cal. 758], the decision [Biswa Nath Chaki v. Bani 
Kanta Dutta (1896), 1. L. R. 23 Cal. 406] to’ which the Bill originally proposed to 
give effect. 

Clause 540A.—The words “ or other proceeding” have been inserted in view of a 
Calcuxta decision [Mira Lal Ghosh v. Chunder Kant Ghosh (1899), 3 Cal. W.N. 
403] with reference to appeals from decrees under section 244. 


We apprehend that inconvenience would be occasioned by the double inquiry 
contemplated by this provision as originally drafted. It appears to us that the 
reference to the Court which passed the decree is hardly necessary and that it would 
suffice to declare that the appellant-transferee shall set forth his title for the information 
of the Appellate Court, to whose satisfaction he shall be bound to prove his title before 
he can claim to be heard on the merits 


Clauses 541 to 543F—It has been ecru to us, more especially from opinions 
given in the Central Provinces, that the procedure relative to the presentation of the 
memoranda of appeal and to their amendment and rejection is most inadequately stated in 
the Code. In fact, it is understood that the existing sections have to be largely supple- 
mented by varying practice borrowed by analogy from the sections relating to plaints in 
suits, It is proposed, therefore, to adapt these provisions, so far as possible, for the guid- 
ance of Courts which are not always in a position to have ready access to law libraries. 
In making this adaptation, we have decided that the reasons for requiring as many 
copies of a plaint as there are defendants do not exist in the case of memoranda of appeal ; 
and we accordingly propose not to require copies of the memorandum to be filed until, as 
provided in the addition to clause 552, sub-clause (z), the Court has determined not to 
dismiss the appeal summarily but to fix a day for the hearing. 


Clause 542.—The general opinion appears to be that the case-law which it was 
sought to embody in clause 541, sub-clause (4), paragraph (4), of the Bill is tod stringently 
expressed, In our opinion, the appellant should always be at liberty to raise questions of 
aw arising upon the record, inasmuch as there can be no waiver in this respect. On the 
other hand, we are clearly of opinion that objections of fact not taken or taken and waived 
in the Lower Court should not be taken without the leave of the Appellate Court. Other- 
Wise, it appears to us, the hearing will necessarily be prolonged by the necessity for 
Femands upon questions of fact by which unscrupulous litigants attempt to surprise the 

erse party in appeal and with reference to which protracted and expensive remands 
Would become necessary. 
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Clause 545.—We have recast this provision, to give effect to a ruling (Pasupat 
Nath Bose v. Nanda Lat Bose (1901), |. Le R. Cal. 734] according to which not 
merely an incidental decree under appeal under section 244 but also the substantive 
decree under execution may be stayed! under this provision. We think, moreover, that, 
following the principle of the decision [Multanchand Shivram v. Khan Saheb Kharsedji 
Nasarvanji (1891), 1.L. R. 15 Bom. 536] underlying the amendments proposed in the 
original Bill, the Court should have the fullest discretion in the matter of stay, provided 
that no final order is made without notice to the decree-holder. We accordingly propose 
to give the Court a discretion to dispense with deposit of the decretal amount or security for 
the due performance of the decree or final order. We have further amplified the clause to 
render it clear that, where the Court considers immediate stay of execution to be necessary, 
it may make an ex parte order to the effect which will, however, be liable to be discharged 
after hearing the parties. 


Clause 546.—Sub-clause (7) has been transferred to clause 238A and sub-clause (3) 
has been inserted after clause 327, as more appropriate positions in the Code. 

Clause 547.—We have transferred this provision to Chapter XXVIII, to which the 
subject seems more appropriately to belong. 

Clause 549.—Sub-clause (3), as originally drafted, was intended to embody and settle 
a considerable amount of case-law which has been the subject of much discussion and 
conflict. There seems, however, to be a feeling that it proceeds too far in the direction 
of instructions to the Courts, and that questions of this description should be left to be 
settled by the practice of the principal tribunals concerned, In these circumstances, we 
have proposed to omit the provision altogether. 


Clause 5§0.—We think that this provision would more appropriately follow clause 
552. Itdoes not appear to us to be necessary that notice should be sent whenever a memo- 
randu m of appeal is registered as provided by clause 548. In our opinion it would suffice 
that such notice should be sent if the Appellate Court does not dismiss the appeal sum- 
marily under clause 551. 


Clause §51.—We are of opinion that, before summarily dismissing an appeal without 
notice to the respondent, the Court should be expressly empowered to send for the record 
in accordance with the practice prescribed by the Code of Criminal Procedure, 1898, 
section 421, sub-section (2), 

Clause 552.—\n sub-clause (7) we have provided that the appellant shall, within 
such time as the Court may direct, furnish as many copies on plain paper of the memo- 
randum of appeal as there are respondents. This provision will harmonize the pro- 
cedure with that prescribed in the case of plaints except that it will not be necessary 
to provide the copies until it is certain that process will issue to the respondent. 


Clause 555.—It has been represented to us that sub-clause (7), paragraph (c), of the 
Bill was too widely expressed for the circumstances of litigation in Appellate Courts subor- 
dinate to the High Courts upon whose procedure the provision was originally modelled. 
It is accordingly proposed to limit the provision by declaring that the list shall contain 
only so many appeals as are set down for hearing within a specified period, and that 
it shall apply only to cases in which all the parties appearing are represented by 
pleader. 

Sub-clause (3), which was intended to give effect to a Bombay decision [Rustomji 
Burjorji v. Kessowjt (1884), I. L. R. 8 Bom, 287] has been omitted in view of opinions 
expressed to the effect that guidance on this point is not required by the Courts. 


Clause 556.—We have relaxed the stringency of sub-clause (7) because it has 
been represented to us that, where parties are detained by some interruption of com- 
munication like a flood, the Court might reasonably adjourn the hearing without utting 
the appellint to the trouble and expense of a separate proceeding under clause mt 


Clauses 558 to 560-—The amendments, which are self-explanatory, are intended to 
meet difficulties disclosed by practice. 


Clause 561.—The insertion of the provisions contained in sub-clause (4) have 
rendered it essential, by re-modelling sub-clause (2), to render objections liable to the 
court-fee payable on a memorandum of appeal. | 


Sub-clause (3) has been modified to provide for the case of matters in controversy 
between parties arrayed on the same side. 


Sub-clause (4) bas been omitted because we propose, as explained der Chapter 
XLVI, to abolish the right to object in formd Ya secant k 0A 


Clause 562.—Exception has been taken to the expression “grounds other than the 
merits’ which, in paragraph (a) as provisionally drafted, it was proposed to substitute for 
the words ‘preliminary point” on the authority of certain cases (Sheoambar Singh v. 
Lallu Singh, referred to in Sohawan y. Babu Nand (1886), 1. L. Rig All. 26, mote at 
p- 32; Muhammad Allahdad Khanv. Muhammad Ismail Khan (1888), te Be R. 10 All. 
289; Ramachandra Foishi v. Hasi Kassim (1892), 1. L.R. 16 Mad. 207; Kanakammal v. 
ak, 2 pine (1896), I. L, R. 20 Mad. 25). It may often happen [Hadid Baksh \. 
Baldeo Prasad (1901), |. L. R. 23 All. 167] that a remand is necessary in a case in which 








‘there has been a decision upon a part of the merits, but the point determined does not, in 
the opinion of the Appellate Court, amount to a complete and effectual adjudication on the 
whole matter in controversy. It has been reported to us that the practice in various Pro. 
vinces differs on the question whether evidence recorded in the proceedings leading up to 
the decree set aside under section 562 is in itself available as evidence during the retrial 
or whether it can only be made admissible, in the case of witnesses attending at the hear- 
ing, by examining them upon their previous depositions as statements recorded in a 
diflerent proceeding. We are of opinion that, subject to all just exceptions, such de- 
positions should, of their own force, be available as evidence. 


Clause 565.—The scope of this clause is limited to cases in which the evidence upon 
the record is sufficient to enable the Appellate Court to determine the suit, We are of 
opinion that, in such cases, the Appellate Court should have the power of requiring the 
Court of first instance, which ins had the advantage of seeing and hearing the 
witnesses, to record its finding upon an issue which it has erroneously left undetermined. 


Clause 571.—We have recast sub-clauses (7) and (2) with a view to leaving all 
uestions of language to the operation of clause 645 and harmonizing the provisions with 
the procedure introduced in clause 198, 


From sub-clause (4) we have omitted paragraph (a), which required a concise 
statement of the case, because we think that this can be sufficiently gathered from the 
judgment leading up to the decree appealed from. 


The two provisos of this sub-clause were intended, in the interests of public time 
and economy, to prevent the writing of formal judgments, which really amount to 
repetition of the decision affirmed, on the hae now accepted in criminal casesy 
Tie Behari Das v. Balgopal Singh (1893), 1. L.R.21 Cal. 92; Queen-Empress %. 

‘arubai (1895), 1. L. R. 20 Bom. 540 ; see also Queen-Empress v. Nannhu (1895), 1. L. R. 
17 All. 241; Queen-Empress v. Pandeh Bhat (1897), |. L. R. 19 All. 506]. It was accord- 
ingly proposed to supersede a decision to the effect that a formal judgment must be 
recorded in mee | a civil appeal summarily under section 551 [Xam Deka v. Brojo 
Nath Saikia (1897), 1. L. R. 25 Cal, 97] and that reasons must be given [Sohawan v. Babu 
Nand (1886), 1.L.R.9 All. 26; Hatmabati Dastv. Govinda Chandra alias Sham Ghosh 
(1898), 2 Cal. W. N. 695], even though the Appellate Court generally agrees in 
the judgment of first instance [Khettur Mohun Gossain v. Bhyrub Chunder Sheet (1865), 
3 W.R. 126; Bhagbut Khan v. Puddo Bewa (1865), 3 W. R. 192; Korban Aliv. Ashan 
Ali alias Lotf Ali (1865), 4 W.R. 4; Sttarama Sastrulu v. Suryanarayana Sastrulu 
(1898), 1. L. R. 22 Mad, 12]. ‘There appears, however, to be a strong feeling that, even in 
the case of summary dismissal, a record of reasons affords a necessary safeguard against 
hasty or negligent methods of disposal. In these circumstances, both the provisos have 
been omitted. 


Clause 575.—We have harmonized the language of sub-clause (4) in view of the 
alteration introduced into sub clause (2). 


Clause 578 4.—This provision, which reproduced the language of the Suits Valuation 
Act, 1887 (VII of 1887), section 11, has been criticized as needlessly elaborate ; and it has 
been pointed out more especially that paragraph (4) of sub-clause (7), as originally 
drafted, is unnecessary because, as a matter of practice, over-valuation or under-valuation 
of a suit or appeal can in no way affect the disposal of the suit or appeal on the merits, 
We have accordingly omitted this paragraph and proposed a consequential redraft ina 
simplified form of the whole provision. 


Sub-clause (4) we propose to omit; and its substance will be found reproduced in 
an addition to clause 622. 


Clause 579.—The proviso to sub-clause (/), as originally drafted, proposed to relieve 
Judges dissenting from the decision of the duty of signing the decree. We see no neces- 
sity for providing for this matter. 


Clause 579A.—We have added sub-clause (4) to give effect to the existing practice 
according to which the decree of the Appellate Court is deemed for all purposes relating 
to execution to be the decree of the Court of first instance. 


Clause 5790B.—We have recast this provision to render it clearthat not merely 
the powers of amendment but also the appellate remedies giver by clause 206A are to 
apply to decrees af the Appellate Court. 


The proviso in the Bill, as originally drafted, proposed to make a sacrifice of strictly 
logical principle for the convenience of suitors by obviating the necessity for elaborate 
and expensive references to the High Court or to the District Judge where the decree 
sought to be amended has been simply affirmed on appeal. In view of the opposition 
disclosed in the opinions of authorities consulted, we feel constrained to revert to the 
principle underlying the existing case-law, that the decree of the Court of first instance is 
superseded by the appellate decree, which alone is capable of amendment and can, there- 
fore, be amended only by the Court passing it. 


Clause 582A.—We have omitted this provision, the substance of which it is proposed 
to reproduce in clause 443A and in Chapter XLVII. 
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Clause 583.—In sub-clause (7) the expression “suit contem lated by Chapter XIX”, 
now XX, has been criticized as too general. We think that it will be more in accordance 
with the us: of statutory draftsmanship to limit the provision to suits “a right to which 
is expressly given or order expressly saved ” by the provisions referred to. é 

We have slightly altered the language of sub-clause (2)in order to avoid a possible 
misconception in connection with its application to second appeals by virtue of the operation 

clause 587. It might be gathered that, where an appellate decree is reversed in second 
peal, the application for execution would have to be made to the Court of intermediate 
appeal. 

In regard to sub-clause (4), we think that the powers here given should not be exercised 
by the Court of its own motion but should be limited to cases in which the party desiring 


restitution applies for it. 
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CHAPTER XLIV. 
OF APPEALS FROM APPELLATE DECREES. 


Clause 584.—In sub-clause (7), paragraph (c), the words “or enactment for the time 
being in force” were inserted to prevent recurrence of the misconception that, on 
the ejusdem generis principle, “law” is limited to “ written law ” of the same nature as 
the Code. fre have omitted the words in two places because we consider the meaning 
of “law” to be sufficiently explicit. 

In sub-clause (2) we have, with respect to suits of the nature cognizable by a Court of 
Small Causes, restored the existing minimum valuation of five hundred rupees now pre- 
‘scribed by section 586. On the other hand, we propose to take the subject-matter of the 

ppeal, and.not that of the original suit, to be, as is partly the case with appeals to His 
ajesty in Council, the test of appealability. 

With regard to other suits, we are of opinion that the imposition of a hard and 
fast money limit would be productive of hardship. For the purposes of court-fees, land 
is valued at a specially low figure; and many suits, such as those for declarations, are 
assessed a fixed duty of ten rupees, although, in such cases, a second appeal ought not 
to be excluded. We accordingly propose to allow a second appeal inal! cases, not of 
a nature cognizable by a Court of Small Causes, in which the value or subject-matter 
of the original suit exceeds one hundred rupees or the decree appealed from involves a 
claim to, or question respecting, property exceeding such value, Below this limit, we would 
authorize the Local Government, with the previous sanction of the Governor General 
in Council for the sake of preventing avoidable divergences of practice, to bar the 
right of second appeal in any class of cases in which they are of opinion that the 
decree of the Court of first appeal ought to be final. As, however, such action would have 
the effect of barring rights actually existing, we think that the Local Government 
should be bound to publish a draft of its proposed notification for previous criticism. 


We have omitted the provisions of the Bill relating to security for second appeals 
in the case of concurrent decrees. A respondent decree-holder is at liberty, under clause 
545, to execute his decree notwithstanding the preferment of an appeal; and, if the 
appellant desires a stay of such execution, the same provision already authorizes the 
taking of security. To compel the Courts to take security in every second appeal might, 
we think, debar the poorer classes of litigants from their remedy even where the 
illegality is patent on the face of the decree. 

Clause 585.- We think that the proviso to clause 585, as originally drafted, should be 
enacted as a substantive proposition. 

Clause 587.—We recognize the necessity for careful scrutiny of second appeals 
before their admission. It would, however, be a waste of labour to take action under © 
clause 551 if the appeal, on the face of it, cannot be summarily dismissed. We would 
leave it to the High Courts to determine whether notice should or should not be issued to 
the respondent without a preliminary hearing of the appellant. 


CHAPTER XLV. 
OF APPEALS FROM ORDERS. 


Creuse 588.—On the representation of the various Chartered High Courts, we have 
considerably shortened the list of appealable orders. 

Sub-heads (7) to (5), (9), (70), (73), (7 22) and (26) of the original Bill have 
been altogether omitted. es 4 Saban & ee etapa tn 

So much of sub-heads (6) and (77), now re-numbered (7) and (5), as relate to return 
for purposes of amendment does not appear to us to be required. In fact, we have 
altogether struck out of sub-head (77) so much as related to rejection or return of @ 
written statement, in regard to which we think that proceedings should not be delayed by 
a separate appeal. 4 

: Sub-head (7), now re-numbered (2), we have amplified by a reference to clause 99, 

which seems to us to stand, for the present purpose, on the same footing as clause 103. | 


we 





= 








« 
_ Sub-head (8), now re-numbered (3), should, like sub-head (7), now re-numbered (2), 
be limited to cases open to appeal. $ 

With reference to sub-head (75), now re-numbered (6), we’see no reason why a right 
of appeal should be given against the sale of property attached entirely for purposes of 
a coercive process to enforce attendance. f 

Sub-head (79); as amplified ‘by us in the present sub-head (70), will supers 
a decision [Rahima vy. Nepal Rai (1892), 1. L. R. 14 All. 520} according to whi 
an order under the Transfer of Property Act, 1882 (IV of 1882), section 7, postponing the 
day appointed for payment is at present a decree open to firstand second appeal. In 
our opinion, the order of the Court of first appeal should be final and conclusive whether 
the order which it is sought to impeach extends or refuses to extend the time for the 
payment of mortgage-money. 

With regard to sub-head (24), now.re-numbered (74), we think that any order under 
section 372, whether it does or does not disallow an objection, should be open to one 
appeal only. } 

Sub-head (76), as newly inserted by us, is necessary because, in clause 440, we 
have proposed to supersede a Calcutta ruling [Beni Ram Bhutt v. Ram Lal Dhukri 
(1886), 1. L. R. 13 Cal. 189] according to which a suit instituted by an unrepresented 
minor must, if the fact of minority does not appear on the face of the plaint but is dis- 
covered after inquiry, be dismissed bya decree open to first and second appeal. Our 
suggestion is to extend to such cases the procedure of taking the plaint off the list of 
pending cases ; but, if a right of appeal is not given, hardship might arise where the fact 
of minority is discovered after the period of limitation has expired. 

Sub-head (26) has been omitted by us on the ground that an application to insti« 
tute or continue a suit as a pauper is a matter of grace with respect to which the Court’s 
discretion should be final. 

By an addition to sub-head (29), now re-numbered (79), we propose, in cases other 
than those tried by a Court of Small Causes, to allow a single appeal against orders 
regarding compensation for improper arrest or attachment prior to judgment. We see, 
however, no reason why an order discharging a surety under clause 480 or directing a 
deposit of money or other property under clause 502 should be liable to be idapratliod by 
appeal. : 

Our suggested sub-head (22) will —— decisions [Gulab Rai v. Mangli Lal (1884), 
I. L.R. 7 All. 42; Gunga Dass Dey v. Ramjoy Dey (1885), 1. L. R. 12 Cal. 30] declaring a 
decision rejecting an appeal as time-barred to be a decree, We think that in this instance, 
as also in the case of rejection of appeal undér clause 543A or clause 549, one appeal 
furnishes an adequate remedy. 

Sub-head (23), as proposed by us, seeks to place orders returning a memorandum of 
appeal under clause 543F upon the same footing as corresponding orders returning a 
plant under sub-head (7). 

We have declared the operation of sub-clause (2) to be ‘subject to the provisions 
of Chapter XLVII” because, without this qualification, the expression “final and 
conclusive ”, as now defined in clause 2, paragraph (7), will preclude right of appeal to 
the Privy Council, 

Clause 589.—We have omitted the proviso because we propose to exclude the existing 
sub-head (17) of clause 588, relating to insolvency matters, from the Bill. 

Clause 591.—We think that the “errors, difficulties or irregularities ” here referred to 
should be limited to those affecting the decision of the case “on the merits” (Chintamony 
Dassi v. Raghoonath Sahoo (1895), 1. L. R. 22 Cal. 981]. The words “ from which no 
separate appeal lies under this Code ’’ were imported into the Bill to supersede the very 
numerous rulings to the effect that there is no law in India compelling a party to resort 
to a right of appeal from an interlocutory order under the penalty of forfeiting the power 
to impugn such order in appeal from the final decree, Having abandoned this principle 
in clause 540, sub-clause (9), in the case of preliminary and final decrees, we do not feel 
justified in insisting upon it in the case of orders appealable under clause 588. It may 
he added that, in view of the removal of most of the interlocutory orders at present in- 
cluded in section 588, the retention of these words is not a matter of great importance, 


CHAPTER XLVI. 
OF PAUPER APPEALS. 


Clause 592.—We do not think that the exceptional liberty of moving a Court i 
forma pauperis should extend to objections to appeals. 


CHAPTER XLVII. 
OF APPEALS TO THE KING IN COUNCIL, 
Clause 596.—From sub-clause (2) we have omitted the words “each final and cor- 
clusive’’ in view of the definition proposed in clause 2, paragraph (/). 
_ Clause 608.—From sub-clause (7) we have omitted the words “ admitting the appeal ” 
inasmuch as they create a difficulty of interpretation for the removal -of which a decision 
(Daihe Fanbai v. Sale Mahomed (1894), |. L. R. 19 Bom. 10] was required, 
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Clause 610.~We have redrafted sub-clause (3) to supersede a ruling from Madras 
[Arunachellam v. Arunachellam (1891), 1. L. R. 15 Mad.’ 203; see, also Surjoo Das 
v. Balmakund Das (1895), 1. L. R. 23 Cal. 212]. 

Clause 611.—Our redraft of the opening portion of this provision covers the 
substance of clause 2, sub-clause (7), paragraph ( f), sub-head Pati) (compare, /n the 
Matter of the Petition of Kally Soonaery Dabia (1881), I. L. R. 6 Cal. 594] standing in 
the Bill as originally drafted. 

Clause 615.—This provision, which has been re roduced at the various revisions of 
the Code from the Privy Council Appeals Act, 1874 (IV of 1874), section 24, has long had 
reference to an entirely obsolete procedure. Bengal Regu ation III of 1828, section IV, 
has disappeared from the statute book by the passing of the Repealing and Amending Act, 
1903 (I of 1903). In these circumstances, we propose the omission of clause 615. 





PART VIII. 
CHAPTER XLVIIL 


OF REFERENCES TO THE HIGH COURT. 


Clause 619.—At the suggestion of the High Court for the North-Western Provinces 
we have relaxed the existing language of the Code, which, if strictly interpreted, requires 
a hearing of the parties even though they have not appeared, 

Clauses 646A and 646B.—We have transferred these provisions from the existing 
Chapter XLIX in which they appear to us to be misplaced, 


CHAPTER XLIX. 


OF REVISION BY THE HIGH COURT. 
Clause 622.—Paragraph (a) of sub-clause (7) has been redrafted in accordance with 
the principles adopted with reference to clauses 578 and 578A. 
In paragraph (c), the language, which has been criticized as cumbrous, has been 
slightly modified. 
Sub-clause (2), as added by us, reproduces the substafice of sub-clause (4), which we 
propose to omit from clause 578A. 


The Bill as originally drafted proposed, by an entry in the Second Schedule, to 
render the provisions of this Chapter applicable to Provincial Courts of Small Causes. 
The opinions of authorities consulted appear to be in favour of adhering to the wider 
—— of the Provincial Small Cause Courts Act, 1887 (1X of 1887), section 25. We 

ave accordingly expunged the entry from the Schedule. 


PART IX, 


CHAPTER L, 
OF REVIEW. 





Clause 623.—Sub-clauses (3) and (4) aim at providing for a procedure in two cases 
with respect to which the existing Code is silent_ (compare Bharat Chandra Masumdar 
v. Ramgunga Sen (1866), B. L. R. (F. B.) 362; Thacoor Prosad. v. Baluck Ram (1882), 
12 C. L. R. 64). : 

Clause 624.—We have placed arithmetical on the same footing as clerical errors, and 
oy somewhat shortened sub-clause (2) for the purpose of closer conformity with clause 

23. 

Clausé 625.—At present, it is not necessary that an application for review should 
be accom anied by acopy of the judgment, decree or order sought to be reviewed 
(Wajid Ali Shah v. Nawal Kishore (1893), I. L.R.17 All 213). This position is 
inconvenient in so far as the Court cannot summarily decide whether the application is 
time-barred and the applicant is not entitled to exclude from the period of limitation the 
time occupied in obtaining a copy. We propose, therefore, to assimilate the procedure 
to that prescribed by clause 541 in the case of appeals, 


PART X. 


CHAPTER LI. 
SPECIAL RULES RELATING TO CHARTERED HIGH COURTS. 


Clause 638.—The omission of a reference to section 185A in the present Code seems 
to be due to inadvertence. We have added references to the proviso to am 
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sub-clause (2), and to clause 571, which are not in accordafice with the rules and the 
practice of the High Court of Calcutta. ' 


PART XI. 


CHAPTER LII. 
. MISCELLANEOUS. 


Clause 645.—Doubts have been entertained on the question whether the existing 
provisions of the Code, which authorize the Local Government to declare what shall be 
the language of the Court, also authorize it to declare in what character that language 
shall be written. We are of opinion that, if the Local Government is to determine the 


language to be employed, it should also be empowered to decide which character is likely 
to be most convenient, 


In sub-clause (3) we have sought to deal broadly with the general question of the 
use of English in place of any other language of the Court. In our opinion, there is no 
objection to the use of English as the medium of any written proceeding of the Court or 
of the parties other than the recording of evidence, provided that reasonable facilities 
for obtaining translations into the language of the Court are afforded to the parties or 
pleaders not acquainted with English. 


Clause 649.—Clause 653 has been transferred to follow clause 337. in Chapter 
XX as amore appropriate position in the Code. In these circumstances, we have 


inserted, in clause 649, a reference to the provisions of Chapter XX relating to detention 
in the civil prison. 


The explanation to clause 649, having already been reproduced as clause 222C, 
* has here been omitted. 


Clause 649A.—We have throughout accepted the principle that acts committed in the 
course of civil proceedings should not render any person liable to confinement in the 
criminal prison without the benefit of an independent trial before a Magistrate. In the 

iratsence of special provision, however, default in paying a fine imposed by a Civil Court will, 

* by the operation of the General Clauses Act, 1897, section 25, entail imprisonment in 
accordance with the Indian Penal Code, sections 63 and 70, and the Code of Criminal 
Procedure, 1898. The view which commends itself to us is that the defaulter should be 
detained in the civil prison, as nearly as may be, in the same manner and for the like 
period as if he were detained in execution of a decree. If the fine is imposed for an act 
in the nature of a contempt, no question of process-fees or dict-money should ordinarily 
utise ; but, where the Court acts at the instance of a private party and the fine is virtually 
a step in civil litigation, the Judge should, we think, have the power to treat the matter 
not merely as if the order were a decree but also as if the party were a decree-holder 
liable to deposit the necessary amount. In such cases, the general provisions relative to 
release should apply with this important exception, that the prisoner should not be entitled 
to escape punishment by having recourse to the insolvency provisions. 


In examining the provisions of the Bill our attention has been directed to a number of 
clauses in which power is given to the Court to fix a period or to give or allow time for 
the performance of any act by a party. On the strength of the facts underlying reported 
decisions, the clauses have been expanded to render it clear, in some cases, that the period 
or time may be extended and, in others, that this power of extension may be exercised 
even though the original period or time has expired. We are of opinion that uniformity 
in this matter is of the utmost importance because it may not impossibly be argued that 
the express conferment of these pewers in certain cases negatives them by necessary 
implication in others, It may be contended, for example, that there is no power of 
extension where a period has been fixed under clauses 93 (2), 95, 110.(2), 116 (2), 263 
(7), 370, proviso, 380 (1) and 605 (7). It has been suggested to us that this difficulty 
could be removed by enacting, in the Miscellaneous Chapter, an express provision to the 
effect that, “ where, by any provision of this Code, a power is-given to the Court to fix 
‘ny period or to give or allow time for the performance of any act by any party toa suit 
or other proceeding, the Court may, from time to time, extend such period or time, even 
though the ziginal period or time has expired.” If a provision to this effect were en- 

~ acted, the whole af clauses 54AA and ©43C, and so much of clauses 54B, 113, 541 
(2), proviso, 543BB, proviso, 549 |3) and 625A, proviso, as purports to confer a power of 
extension woatd be superfluous. On the other hand, it has been represented that, for the 
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purpo ses of actual practice, it is inconvenient to have to refer to the Miscellaneo 
Chapter ‘for provisions which, y reason of their generality, are apt to be overlooked. 
Should this view be adopted, it would become necessary, at the risk of some re tition, to 
render each provision complete in itself. We think that the chcice between these alter- 
natives might conveniently be considered by the authorities consulted when the Billi 
rep ublished for further criticism, 





THE SCHEDULES. 


THE FIRST SCHEDULE. 


At the request of the Government of Bombay, we have substituted a revised schedule 
in view of the amendments suggested in clauses 4, 6 and 7. 


THE. SECOND SCHEDULE. 


We have omitted the reference to Chapter XLVIA, now re-numbered XLIX, for 
reasons indicated under clause 622, 


THE THIRD SCHEDULE. 


Some degree of re-arrangement has been necessitated by the redistribution of Chapter 
XIX, now re-numbered XX, 


Form No. 134.—This certificate, which is no longer required under the precept 
system, has been omitted with clause 224. 


Form No. 144.--This form will no longer be required as the procedure under clause 
278, as revised by us, is assimilated to that in suits. 


Form No. 151.-~In consequence of the amendments introduced into clause 316, the 
holder of the certificate, who is entitled to the order of the Court under clause 318, will no 
longer be necessarily the actual purchaser. 


Form No, 155.—We have adapted this form for use under clause 379A. 


Form No, 158.—The amendments imported into clause 477 render it necessary to 
harmonize this form with Form No. 154 and to specify the amount upon payment of 
which the defendant may escape arrest. 


Form No. 173,—A “ demand of judgment’ has been added, on the analogy of the 
forms for plaints, in view of clause 541A, paragraph (/). 


THE FOURTH SCHEDULE, 


The Courtefees Act, 1870.—The enlarged provisions of clause 111 relating to set-off 
and counter-claim render it expedient to place written statements raising such pleas on 
the mee footing as plaints for the purposes of court-fees leviable under Schedule |, 
article 1. 

Orders ye | plaints will, in future, be decrees under clause 2, paragraph (g), sub- 
head (1), of the Bill, In these circumstances, the reference in Schedule II, article 11, to 
an “ order rejecting a plaint” is no longer accurate. 

Schedule Ul; article 18, contains an obsolete reference to section 326 of Act VIII of 
1859, which has to be read, in view of the interpretation-clause in section 3 of the Code, 
as relating to section 523. It seems desirable to place applications under clauses 523 4" 
525 on the same footing in regard to court-fees, This involves a consequential amend- 
ment of article 19. 

The Indian Limitation Act, 1877.—We have expunged clause 372A from the Bill 
and incorporated its substance in the Indian Limitation Act, 1877, section 5. In these 
circumstances, we consider it expedient to supplement section 5 and add corresponding 


* ‘ Deck ae ‘* 





articles after article 175C, fixing at six months the period of limitation for the seepestions 


in question, The only point requiring separate notice is that article 175D_ will supersede 
sCuloutta decision [Lalji Sahai v. Walker (1902), 6 Cal. W. N. Ix] in which the 
period was held to be three years under article 178. 


With reference to section 12, we have, in accordance with existing practice, provided 
that the applicant shall not be entitled to the benefit of any period during which the 
preparation of a copy has been stopped owing to his default in paying the costs or fees. 


tn proposing an additional section 16A, we have acted on the view that the purpose 
of clause 424 is to give notice and to facilitate compromise but not to shorten the period 
of limitation, Where, for example, the period of limitation is only thirty days, the deduc- 
tion of two months on account of notice negatives the right of suit; and the matter 
generally assumes importance from the consideration that the Bill extends the necessity 
for notice to cases in which the Secretary of State for India in Council or a public officer 
is made a defendant under clause 32. 


Article 12AA, which we propose to insert in the Second Schedule, is a necessary 
corollary of our proposals under clauses 278 and 335A. Their Lordships of the Privy 
Council have gone very far in applying the principle (Malkarjun bin Shidramappa 
Pasarev. Narhart bin Shivappa (1900), L. R, 27 [. A. 216], in which we would concur, 
that, where om eke has been sold by a Court having jurisdiction, the sale should not be 
treated as a nullity for the purpose of depriving the purchaser of the security afforded to 
his title by the restriction of the period of limitation from twelve years to one for the 
institution of suits by adverse claimants. We felt ourselves unable to retain clause 283 
which purported to debar a third person from enforcing his claim if, having notice, he 
failed to have recourse to the remedy provided by clause 278. Where, however, such 
a claimant is dispossessed by the purchaser, we think that he has notice of a judicial 
act creating an adverse title in favour of a person who cannot be treated asa mere 
trespasser. 


Articles 163 and 164 have been expanded to cover the decree-holder and judgment- 
debtor who, for the purposes of execution-proceedings, have been placed by clauses 
248F and 248] on the same footing as a plaintiff and defendant respectively. 


The proposed article 164A, as inserted in the original Bill, purported to fix the period 
of limitation at thirty days from the date of executing any process for enforcing the 


‘judgment. It has been pone out that the process in question may relate to matters 
o 


not involving a breach of the agreement or adjustment between the parties. We propose, 
therefore, that limitation should run fromthe execution of process for enforcing the 
decree in contravention of such agreement or adjustment. 


As we have noted under clause 290, we propose to declare that, where a sale is held in 
contravention of the explicit provisions intended to give publicity to the proposed 
auction, such sale shall, upon application of the decree-holder or judgment-debtor, be 
set aside. On the facts assumed, the only point of time, of which the applicant has 
cognizance, is the date on which the period specified in sub-clause (7) expires. We 
propose, therefore, to make this date the starting point of the period of thirty days’ 
limitation which governs similar applications. 


The amendments in articles 166 and 172 follow the revised wording of clauses 311 
and 313, respectively. 


We have inserted article 172A as a necessary consequence of the addition of ex- 
planation /V to clause 244. In the absence of such a provision the period would, under 
article 178, amount to three years [compare, Bhubon Mohun Pal v. Nunda Lal Dey 
(1899), I. L. R. 26 Cal. 324], which, in the circumstances, appears to us excessive. 


The amendment of article 176 and the insertion of article 176A have been explained 
under clause 516. 


_ The Transfer of Property Act, 1882. We propose to add references to clause 29 
in sections 89 and co. The sections, as thus altered, will supersede a Calcutta decision 
[Kedar Nath Raut v. Kali Churn Ram (1808), 1. L. R. 25 Cal. 703, overruling Ashruf 
Ali Chowdhry v. Net Lal Sahu (1896), |. L. R, 23 Cal. ite Nae the sense of nalluge from 
Allahabad [Raja Ram Singhji v. Chunni Lal (1897), |. L. R. 19 All. 205: Harjas Rat 
v. Rameshar (1898), 1. L. R. 20 All. 354], Bombay [Krishnaji v. Mahadev Vinayak 
1900), 1, L. R. 25 Bom. 104] and Madras [Tirumal Rao v. Syed Dastaghiri Miyah 
4898), I. L. R, 22 Mad, 286; Mallikarjunadu Setti v. Lingamurti Pantulu (1902), 


LAR, 25 Mad. 244), 
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3° The publication ordeped: by the Cou has been made as follows + ie. 3 o 
In English. 
Gasetle. Date. 
Gazette of India F . ‘ . ‘ i . ° + aist December, 1901. 
Fort Saint George Gazette . . . ° + 21st January, 1902, ae 
Bombay Government Gazette ‘ . . + and January, 1902. 


Calcutta Gazette ‘ ; i + 25th December, 1901. 


United Provinces of Agra and Oudh Government Gazette . + 28th December, 1901. 
Punjab Government Gazette - ° * : . 2nd January, 1902. 
Burma Gazette . 


. J ‘ . + 1th January, 1902. 
Central Provinces Gazette . ° ° . , . . 4th January, 1902. 
Assam Gazette . A : + 4th January, 1902. 


Coorg District Gazette . . 
Sind Official Gazette . ° ° 


A + 1st February, 1902. 
° . . ° ‘ 16th February, 1902, 


In the Vernaculars. 


Province. Language. Date. 
¥ Bombay . ‘ . : + Marathi . 


‘ 11th October, 1902. 
Gujarati . ; 


° 15th October, 1902. 
Kanarese : ¢ > 18th October, 19 02. 
Bengal ‘ . . ° ‘ Bengali : * roth August, 1902, 


Hindi + 26th August, 1902. 
Uriya . + Toth July, tgo2. 
United Provinces of -_ and e 
Oudh . . ° .  Urde + 5th July, r902. 
Sindh . : ; ° ‘ . Sindhi + 28th August, 1902. 


4. We recommend that the Bill as now amended be republished and sent to the Local 
Governments for consideration. 


T. RALEIGH. 

DENZIL IBBETSON, 

P. ANANDA CHARLU. 
L. P, PUGH. 

BIPIN KRISHNA BOSE, 
G. C. WHITWORTH. (See my Note. 
R. F. RAMPINI. (See my Note.) 


. 
ald 


G. POWER. 


SRI RAM. (See my Note.) 
The 12th March, 1903 
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* Thave signéd the Report, accepting it as deorrectwicbed of the changes made by the 
ct Committee. Iam, however, not wholly satisfied with the result of our labours and_ 
desire to indicate certain points at which the Bill as amended will not, in my opinion, 
make satisfactory law. 


Before passing to specific points I would offer three remarks upon the general cha- 
racter of the proposed legislation, First, | think that too little regard has been paid to 
settled law and the necessary inconvenience of changes ; secondly, that clearness of 
expression has been too tar sacrificed to the object—impossible of complete attainment 

_ —of absolute precision of language; and, thirdly, that the system of cross-references from 
6ne section to another and of express warnings that one provision is not to be taken as 
overriding another, has been carried too far. The effect of the last two characteristics is 
to render particular sections of the Code not readily intelligible in themselves. And there 

© is danger of this further effect, that those who have to administer the law will learn to look 
always for a precise direction in words instead of imbibing the general intention of the 
Act and using their own common sense in applying it. 


A single clause of the Bill will suffice to illustrate all the three points mentioned 
above. Clause 13 is a re-statement of the law of res judicata in a new form, and a form, 
to my mind, less scientific and less convenient than that of the present Code The new 
clause is difficult reading, and when the force of the words is realized, the reader has to turn 
to several other clauses of the Bill to gather the whole intention of the statement. The 
warning that a matter is not to be held the less “ finally decided” because a clerical or 

arithmetical error remained to be corrected in the judgment is an apt illustration of my 
‘third objection. No doubt some additions to the section as it stands in the Code had be- 
~ come necessary ; but these could, I think, have been more conveniently made without de- 
” parting from the general form of the section. 


Chapter XX.—Of the Execution of Decrees and Orders.—Though I think that many 
very desirable changes have been made in this Chapter, there are certain factors which I 
cannot but regard with much concern There are principally :— 


(1) concurrent execution, and 
7 (2) execution by one Court under the direction of another. 


The practice of allowing two or more Courts to proceed at the same time with the 
execution of a decree is almost unknown in this country, nor was there, judging by the 
reports received, any demand for it. The present php teete enactment seems to have had 
its origin in the case of Savoda Prosaud v. Eutchmeeput (10 B.L. R. 214); but itis 
worthy of note that in that case Sir R. Palmer argued that such concurrent execution 
as was then allowed was not authorized by the Code, and that the proceedings were irregu- 
lar, And the instances in which the ruling in this case has been followed are very few. 
Further, the restrictions and precautions mentioned in that judgment as appropriate 
are, I think, more stringent than those made in the present Bill, 


There are two other objections which apply both to concurrent execution and to 
execution by one Court under the ‘control of another. These are that it may be an 
undue hardship on the judgment-debtor to have to defend his property at the same 
time in places possibly as far distant as Madras and the Panjab; and that it will 
usually involve him in extra expense in having to provide pleaders in different places 
at the same time. 


These conditions will be in great contrast with the present eer, under which 
there is only one Court at one time carrying out the execution of a decree. 


And to the provision allowing one Court to maintain coatrol over the execution 
while other Courts under its precepts carry out the execution, there is the further grave 
objection that it will lead to conflict between the Courts. It will not always be easy to 
decide whether a particular question should be determined by the Court receiving a 
precept or should te referred by it to the Court which passed the decree, and differences 

setopinion are sure to arise. 


Again, neither as to concurrent execation nor as to execution ” precept can any 
sound analogy be taken, I think, from English practice. For in England distances 
are short, the language is one only, and the lowest Courts are of comparatively high 
calibre, and therefore less liable to be jealous one of another. 

While fully concurring in the view that it is expedient to make special provisions 
for the maintenance of agriculturists upon their land from season to season, I think 
clause 269B goes too far in permitting the Collector, or any subordinate of his deputed 
by him,to determine what proportion of the crop it may be necessary to exempt from 
“attachment. 
the present Code, as also in the Bill as referred to the Committee, there is a 
ed distinction between the procedure to be adopted (1) in the case of claims to, and 
sctions to attachment of,attached property (section 278), and (2) in the case of obstruc- 

by a claimant in good faith, other than the judgment-debtor (section 331). The two 
ons ‘fall-under different sub-heads * #.—O/ attachment of property” and “H.—Of 
toexecution.” . But this distinction has been in one essential effaced, and I think 
help » departed from, by now applying part of the procedure of section 331 of 
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the Code to that of section 278, and permitting a mere “claimant ’’ to property attachea 
to have his ‘‘claim” registered asa suit. Not only is the claim registered as a suit (with- 
out regular institution by plaint), but the claimant may, under clause 278 as now amended * 
be put into the favourable position of defendant in stead of having to prove his title and 
the Court may find it a very difficult task to determine whether the decree-holder or the 
claimant should be made plaintiff ; for they are both of them claimants asking for action 

to be taken by the Court, and their two claims may quite conceivably be primd facie on 

a par. Under the present law there is no such anomaly or difficulty, a claim being 
allowed to be registered as a suit only when it is proposed in execution proceedings to 
take property away from a person claiming in good faith to be in possession of it. 


Chapter XXXIV -- Suits by or against Firms, &c.—\ should have preferred to limit 
the application of this Chapter to the Presidency-towns and Karachi and Rangoon, or 
to such places as the Local Governments might by notification apply it. 


Chapter XXXIX.—Reference to Arbitration.—1 regret that some provision has not 
been made to enable a Court to some extent to control extravagance on the part of an 
arbitrator. Such power is retained to the arbitrator under the English law and also 
under the Indian Arbitration Act. But the Committee appear to think that if allowed 
under the Code it would destroy the finality, and therefore also the utility, of arbitration. 
Ido not share that opinion, I do not think Courts would be inclined to interfere unneces- 
sarily with the discretion of an arbitrator, I only wish to enable them to restrain outra- 
geous or clearly inequitable decisions. Many instances of such decisions—decisions 
which, under the present law, Courts are obliged to accept without question, contrary to 
their own sense of justice—have been put before us in the reports upon the Bill. It 
should, I think, be considered that, as a Court is made use of to give effect to arbitration, ~ 
so it should be allowed some discretion, however limited, aad not be treated as a mere © 
registering machine. 


Chapter XLIV.—Of Appeals from Appellate Decrees.—| think the Code ought itself 
to determine, as in the past it always has determined, when a second appeal should be 
allowed ; and should not, as now proposed in clause 584 (3), ever leave such a question to 
be settled by the executive. 


I am of opinion also that the nature of a suit and not its money value should be the 
est applied. “ 


Further, I think regard should be had to the character of the decision in first appeal, 
and a second appeal be allowed (even on a question of fact alone) when that decision is a 
reversal of the first decree. Much may be said for restricting appeals generally, but when 
one appeal bas been allowed and the two Courts have come to different conclusions, there 
is, I think, good ground for permitting resort to a third Court, 


G, C. WHITWORTH. 
The 12th March, 1903. 


Note. 


I have signed the above report, subject to the following observations in regard to 
certain salient points in the Bill to which I feel bound to take exception. 
(1) There is in the Bill no definition of the expression “ rule of law,” which occurs 

in clauses 2 (g), 4A, 11, 14 (z) (4), 14 (1) (¢), 54 (2) (0), 193A, 543A (2) (c) and 592. I 
consider that there ought to be a definition of this phrase, which is a novel one, and which 
appears to me to be vague and indefinite, It has been suggested that the Courts will readily 
understand it as including (a) enactments of the Legislature, (4) rules framed under enact- 
ments, (c) rules established by decisions of the Courts, and (d) rules of custom; and that it 
would be difficult and dangerous to draw up an exhaustive definition of the expression. 
It seems to me, however, that the Courts will not readily apprehend what is meant by” 
“rule of law.” It should be remembered that the Courts of this country are presided over 
by Judges, many of whom are inexperienced and without any high legal training. Some o y 
the Courts are even presided over by executive officers who have little legal knowledge and * 
who have had no legal training at all, Hence, | feel certain that this expression will give 
rise to misapprehension and to diverse interpretations, varying according to the ideas 
and qualifications of individual officers. The omission to define “rule of law”, therefore, 
seems to me to be a serious defect in the Bill. Their Lordships of the Privy Council 
in a recent case (Gokul Mandar v. Padmanand Singh, \. L. R., 29 Cal., 707) have 
said: “ The essence of a Code is to be exhaustive on the matters in respect ot which it 
declares the law,” and on this principle the omission is not one which should be allowed to 
remain. It may be difficult to frame an appropriate definition of the phrase ; but, ifit is | 
introduced into the Code of Civil Procedure, some attempt should be made at least to 
explain it. We should not leave the Courts without some guidance on the point om, 
throw on them the burden of a duty which the Legislature should itself discharge. If 

be dangerous to define it exhaustively, the usual legislative device of describing it @8 
“including” what it is considered to mean, may be adopted; so that nothing will be 
excluded which, it may afterwards be seen, properly comes within the expression. ' is : 


y 


2) | regret that I cannot approve, of the changes proposed to be a 
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Chapter V, “ Of the frame of the suit”, Hitherto the principle underlying th 
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‘of the Code has been that there shall be one suit and one trial in respect of one cause of 
action, and that, t in special specified ¢asés, in which it may be convenient and 
proper to unite the trial of claim’ founded on several causes of action, the joinder in one 
suit of claims founded on several distinct causes of action shalf not be allowed. In 
pursuance of this principle, sections 44 and 45 of the present Code enumerate the cases 
in which several causes of action may be joined in one suit, and sections. 45, 46 and 47 
rescribe when even in these cases separate trials may ve o-dered, ant the procedure 
by which an order to this effect may be obtained, All this is now practically changed. 
According to clause 44 of the Bill (t) any number of plaintifis may in one suit unite” 
their claims against apparently any number of defendants in respect of several pro- 
perties, provided they base their claims to relief (which need not be joint but may be 
several claims) on a common ground, and (2) any number of plaintiffs may unite 
in one suit several cause$ of action in which they are jointly interested against the 
same defendant or the same defendants jointly, whether they base their claims to relief 
on a common ground or not. An illustration is appended to clause 44, sub-clause (7), with 


- the object of overruling two decisions of the High Court of Allahabad (Rakim Bakhsh v. 


4 


* 


Amiran Bibi, |, L. R.18 All, 219 and Salima Bibi v. Shetkh Muhammad, |, L. R. 18 
All. £31) in which suits in which two distinct causes of action were united were held 
to be bad for misjoinder. The next clause 46 gives the Court power either on its own 
motion or on the application of the defendant at or before the settlement of the issues, 
or if the parties agree at any subsequent stage of the suit, to order separate trials; but 
no principle is laid down, as in the present Code, by which a Court is to be guided in 
sing such an order, Clause: 47, however, follows the lines of section 44 of the present 
‘ode, and prohibits the joinder of all except specified claims with aclaim for the recovery 
of immoveable property. 


Now, these changes do not seem to me to be judicious. They tend, in my opinion, 
to encourage, rather than to discourage, the joinder of causes of action, and they will 
have the effect, I fear, of making the trial of civil suits even more complicated and 
protracted than they are at present. The result of all practical judicial experience would 
seem to me to be that the simpler a case is made, the narrower the issue, the smaller the 
quantity of evidence that has to be adduced in it, heeasier it isto decide it correctly; 
while the more complicated it is made, the more numerous the issues that necessaril 
arise in it, the greater the mass of evidence that has tobe considered, the more difficult 


_.it is to dispose of it, and the greater the danger of deciding it wrongly. This principle 


has been recognized by the framers of the Code of Criminal Procedure, 1898, who have pro- 
vided in section 233 of that Code that there shall bea separate trial for each offence an 
accused may have committed, subject to the exception (see section 234) that he may be 
tried at one trial for three offences of the samekind, if committed within the space of one 
year. I accordingly very much deprecate the departure from this principle in the present 
Bill, Under the clauses as they are now framed even more disconnected causes of action 
than those referred to in the new illustration might be united in one suit. Thus, several 
reversioners might in one suit sve the persons in possession of different portions of the 
estate of a deceased Hindu, which were slieaaasd by his widow at different times for 
different reasons. The joinder of such distinct causes of action in one suit would make 
the proper decision of it most difficult, and there would be no real saving of expense to 
the parties, which is presumably what is aimed at by the amendments, further 
deprecate the omission from clause 46 of any allusion to the principle which should guide 
Courts in ordering separate trials and of the procedure prescribed by sections 46 and 47 
of the Code for an application to confine the suit to such of the causes of action as may be 
conveniently tried in it, and for the disposal of such an application, 


(3) 1 do not consider that the way in which the provisions of section 111 of the 
present Code have been extended in the revised Bill is desirable, It may be admitted that 
the provisions of the present section are too narrow, They provide (1) that any set-off 
claimed by a defendant must be for an ascertained sum of money legally recoverable by 
shim from the plaintiff, and (2) that in the claim of the defendant against the plaintiff 
both parties fill the same character as they fill in the plaintiff's suit. Ihe provisions of 
the section have, however, been widened by case-law so as to include cross demands 

“a ising out of the same transaction or when they are so connected in their nature and 
circumstances as to make it inequitable that the plaintiff should recover and the defendant 
be driven to a cross suit [see Bhagbat Panda v. Bamdeb Panda, 1, Le R. 11 Cal. 557]. 
But the provisions of clause 111 of the Bill go far beyond this, They make a most stirt- 
ling change in the law. They allow of any claim which can conveniently be disposed of 
in the suit being raised as a set-off or counter-claim, so that a claim of any kind, how- 
ever unconnected with the plaintiff's claim, whether for an ascertained or an unascertained 
sum of money of any amount, and whether arising within or without the local limits of 
the jurisdiction of the Court within which the plaintiff's suit is brought, may be raised as 
a set-off or counter-claim, Thus,inasuiton an ordinary bond, there may be a claim 
y way cf set-off for the recovery of immoveable property, or a claim founded on some 
unsettled account, or in a suit to prove or disprove a right of occupancy, there may bea 
counter-claim for Rs. 10,000 for anager for wrongful confinement, or for the possession 
of immoveable property. Then, the clause goes on to prescribe a most elaborate proce» 
dure for the disposal of the suit, when the seteoff or counter-claim is alleged to have arisen 
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beyondithé Tuhits of the Court’s isdiction, from which it will be seen that stich set-off he 
or counter-claim may have afisen even in a peat province from that in which the 
plaintiff's cause of action has accrued, ptovided both provihces are within the. jurisdiction of 
the’same High Couit. ‘Even if the suit is se, withdrawn, dismissed or abated, the set- 
off or counter-claim may be proceeded with. nder the proposed system a plaintiff suing in 
Puri in Orissa on a bond for Rs. 500 may be met witha counter-claim for Rs, 10,000 for 
damages for assault alleged to have been committed in the district of Sibsagar in Assam. 
The case will have then to be reported to the High Court and to be transferred for trial to 
“° “the district of Sibsagar, and even if the plaintiff prefers in these circumstances to withdraw 
his suit on the bond, the case against him may go on, and he may be obliged to journey 
to Sibsagar to meet it. It appears to me that the provisions of clause t11 of the present 
Bill go far beyond the exigencies of litigation at the present time in this country. Noy 
demand has been made, and no case established, for such an extension of the provisions — 
of the present section as now interpreted by the Courts. It may be that the provisions 
of this clause of the Bill are in accordance with the English law on the subject, but the 
legal systems and the means of communication in the two countries are different, while 
England is not covered with the same elaborate net work of Courts as India is; so that ‘ 
what may be convenient and appears there may be very much the reverse in this 
country. The proposed system will, I feel sure, tend to encourage the raising of false 
and vexatious counter-claims, intended to complicate and protract perfectly simple and 
honest suits, and will be used, I fear, in such a way as to defeat the ends of justice. The 
provision that a Court may refuse leave to the defendant to avail himself of any set-off or 
counter-claim which cannot be conveniently disposed of in the pending suit will not afford 
any effective remedy for this evil; for it will always be a matter of difficulty to decide 
what is and what is not convenient. What may appear convenient to one Court may® 
not be considered convenient by another. Asa matter of fact, it would seem to mev 
that it will always be inconvenient to try any counter-claim in a suit, unless the two 
claims can be decided on the same evidence. But, in any case, the degree of in- 
convenience will be a variable quantity, depending upon the number of issues which)» \ 
will have to be decided in the suit and counter-claim, and the quantity of evidence 
that will have to be recorded to enable them to be decided. The procedure which it is 
proposed to prescribe for the trial of suits in which counter-claims which are beyond 
the jurisdiction of the Court in which the suit was instituted are raised, will be another 
cause of delay and inconvenience. Correspondence will have to pass between the Court 
in which the suit has been instituted and the Court to which the case is referred, The Dis- 
trict. Court and the High Court will certainly be asked, and may desire, before passing an 
order referring the case for trial to a competent Court, to hear the parties or their pleaders, 
and the question of the convenience of nj hv, bia counter-claim will doubtless be raised and 
re-argued before them. I foresee a still further way in which the terms of the proposed 
clause 111 will be abused and that is that when a plaintiff institutes a suit triable under 
a summary procedure, é. g., when he institutes a claim in a Small Cause Court or 
one of a Small Cause Court nature in a regular Court, the defendant will be certain 
to raise a plea of set-off or counter-claim, which is beyond the jurisdiction of the 
Small Cause Court, or which is of a nature triable only under the regular procedure. 
The case may then have to be referred to the District Court, which will have to transfer it to 
a regular Court, or to a Court which will try itas a regular suit, and so the summary suit will 
be converted into a regular suit and the defendant will gain a right of appeal, and perhaps 
of second appeal, to which he would not be otherwise entitled. For these reasons, | 
consider that the proposed scheme permitting the raising in a suit of any claim by 
way of set-off or counter-claim without any restriction, except that of convenience, 
which depends entirely on the exercise of the Court’s discretion, cannot work well, 
but must inevitably cause delay, complication and difficulty in the trial of suits. 


(4) I strongly disapprove of the change which it is proposed to make in the law by 
clause 206A. by sub-clause (4) of which clause an appeal is given against any appealable 
decree amended under this clause. The corresponding section (206) of the present 
Code provides for no such appeal. It is a section intended to allow of the amendment 
merely of an accidental variance between the decree and the judgment and of the 
correction of any clerical or arithmetical mistake in the decree. It is not intended? 
to allow of the amendment of a mistake in the decree on any material point, for which* 
remedies are to be found in the sections relating to appeals and reviews. Hence, it has 
been held that an amendment of a decree under this section can be made at any time ; 

r and it has been further decided that no appeal lies from an amendment under this 
section for two reasons, v7s., (1) that the order amending the decree is nota decree, 
and (2) that the decree which has been amended is not a new decree, but. is sub- 
sstantially the same decree, the amendment being on an unimportant point. Now, it is 
‘proposed to alter all this, By sub-clause (3) of clause 206A, it is expressly laid down 
EJ that a decree may be amended at any time, and that no period of limitation will apply 
thereto, and sub-clause (4) provides that an appeal shall lie in respect of so much of any 
appealable decree as is amended under this sectionand that the date of the amendment 
shall be the date of- the decree. There are two provisos to the clause, which preclude ae 
amendment of a decree against which an appeal has been referred or of a decree whic 
hhas been executed. But, in the former case, the decree of the Appellate Court may be 
amended. These provisions will make, in'my opinion, a most ill-advised and disastrous 
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change in the law, _ The result will be the intebd dations Bea double system of rev w, one 
ander the provisiongof the chapter relating to reviews, and one under clause 206A, which 
will be the more popular, as it wif be subjeet to absolutely no limitation as regards time. 
There will in future be no finality about decrees. Decrees which have not ‘been executed 
may be amended, if clause 206A of the Bill becomes law, long after—it /be 50 or 100 
years after—they have been passed, and when all the parties to it are dead., If the decree 
is then amended in any particular, however insignificant, an appeal will lie, and as time 
will run from the date of the amendment, there may be endless appeals from the decree, 





one from the original deeree before it is amended, and then as many more as there are” 


amendments of it. What is worse is that there may be a fresh starting point for exe- 
cution [see Kalt Prasanno Basu Raiv. Lal Mohan Guha Rat, 1. 1. R, 25 Cal. 258.) 
‘urthermore, there is no réstriction, as in the case of reviews, as to the Judge to whom 
“application must be made; so that decrees may be amended under clause 206A, not 
only by the Judges who passed them, but by their successors, and by the successors, of 
their successors. In my opinion no such change in the law is required. There has been 
‘no complaint made against, and no inconvenience shown to result from, the provisions 
‘of section 206 of the present Code. The amendment is said to be necessary to meet 
a case of hardship, similar to that reported in Narayanasami v, Natesa, I. L. R.,.16 
Mad. 424, In this case there had been an error in the plaint in the description of the 
boundaries of the plot of land, which was the subject of the suit. Naturally, a similar 
error occurred in the decree, The Court of First Instance corrected the error under 
the provisions of section 206, which it should not have done, for the plaintiff’s remedy 
was by review. Mr, Justice Parker set aside the Lower Court’s order on revision, in 
which he was technically right, but in a Letters Patent appeal his order was reversed, 
and that of the Court of First Instance was restored, as being right on the merits, 
“though wrong in form, But this case, to my mind, affords no argument for making any 
change in the law. The plaintiff, who was entirely to hlame for the mistake which 
occurred, had a sufficient remedy, if he had chosen to have recourse to it. He invited 
> the Court of First Instance to exercise its powers under the wrong section, and hence 
the resulting appeals. If such a case occurs again, the plaintiff has only to ask for a 
review of judgment, and he will get it and there will probably be no appeals. The amend- 
ment which the Select Committee have made in the section will afford him no 
relief, for an error in the decree which arises from a mistake in the plaint cannot be 
held to be at variance with the judgment, or a verbal or arithmetical error or an* 
accidental defect in the decree not adlecting a material part of it, such as can properly be 
corrécted or remedied under the terms of clause 206A. 


Another case has been mentioned as one likely to occur in the Central Provinces. 
A plaintiff, it is said, may sue fof possession 6f a field, described in the survey pro- 
ceedings as #4. He may get a decree, and by an accidental error in drawing up 


the formal decree, the field is described as 1°, which, as a matter of fact, is not the 


subject of the dispute in the suit but is the field of a third person, In these circum- 
stances, it is said, the defendant, knowing that the decree which has been given against 
him is ostensibly for a field not his, will be justified in refraining from appealing, and 
when the plaintiff discovers the accidental omission of the letter A in the decree, and 
has this error corrected, it will only be fair to give the defendant an opportunity of 
appealing against the decree on the merits. My reply is that this appears to me 
to be an illustration of the way in which, if sub-clauses (3) and (¢) of clause 206A 
become law, the clause will be abused. It seems to me that in the case described above, 
the defendant can have been under no misapprehension as to the field for which the 
Court intended to giv: the plaintiff a decree. He must have well known that what the 
plaintiff sued for was the field #4, which was in his (the defendant’s) possession .and 


not: field 222., which was inthe possession of somebody else. In the case put the 


mistake occurred only in the decree, and the defendant must, therefore,’ have fully under- 
stood that the field to which the decree really related was his field, No. 4, though the 


lefter A may have been omitted. If he wished to dispute the correctness of this decree, 


he should have appealed at once, and was not justified in abstaining from appealing 
merely owing to a clerical mistake for which, as both parties’ pleaders have now to sign 
the deeree as an admission of its correctness, [clause 205, sub-clause (3)], his pleader 
would be as much to blame as the plaintiff's pleader. If he did not choose to appeal within 
the time allowed him by law for doing so, he should not be permitted to do so afterwards, 
when the merely accidental mistake not affecting the decree in any material point is 
corrected. For these reasons I consider that the giving ofa right of appeal against the 
amended decree is unnecessary and will have a disastrous result, as it will destroy the 
finality of decrees, and allow of their being altered at any future time and that without the 
restriction of the conditions now imposed bythe law on the preferring of appeals and 
applications for review, and will further give a fresh starting point for their execution. 


What is aimed at in the amendments introduced in this ‘clause is no doubt the 
enlargement of the right of review. It may be that the right of review, and in particular 


the period allowed for an application of this nature, is too limited, But, if so, the remedy. 


lies in-an enlargement of the right of review, and. the prescription of a longer period of 
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limitation for such applications and not in the introduction of two concurrent procedures 
for reviewing decrees. : Cie 


“ ; ; ‘ 
(5) I very strongly 7 i to the systentof executing decrees by precepts, which it is 
‘proposed to introduce by clauses 223, 223A, 223B, 244A and 238B of the Bill. Under the 
present system a decree-holder wishing to have his decree executed, applies to the Court 
which passed the decree, and such Court may either execute it itself or may transfer it for 
execution to another Court, and it adopts this latter course only when the judgment- 
debtor resides, carries on business or works for gain within the local limits of the jurisdic- 
tion of such other Court, has not sufficient property within the jurisdiction of the Court 
which passed the decree to satisfy it, or the decree directs the sale of property situate 
beyond these limits. When a decree is once transferred for execution to another Court, 
that Court has practically seizin of the execution proceeding and carries it on until ex# 
ecution is obtained, or the property of the spaapenh tate Within its jurisdiction is 
exhausted. The process may then be repeated, and the decree transferred for execution 
to another Court. Concurrent execution is practically unknown, There is no provision 
in the Code expressly authorizing it: the spirit of section 223 (4) is against it; and though 
there is an old decision of the Privy Council (Saroda Prasad Mullick v. Luchmeeput 
Singh, 14 Moo. |, A. 529] which seems to hold that concurrent execution is permissible, 
yet it is pointed out that it might be right to refuse it and that, if allowed, it would “be 
in many cases, proper to impose terms on the decree-holders that they should not 
proceed to sale under all the attachments at once.” It is now proposed to make radical 
changes on all these points, A decree-holder, when he wishes to have his decree ex- 
ecuted, is to apply to the Court which passed the decree, and that Court is not - only 
to execute the decree itself, but may at the same time issue precepts to any other 
Court or Courts, whether situated in the same or in another province, or in other 
provinces, directing the simultaneous execution of the decree by the arrest of the judg- 
ment-debtor, or the attachment and sale of his property or in any other mode in which 
a decree may be enforced. The conduct of the execution is to remain in the hands of the 
Court which passed the decree, and it may from time to time give such directions as it 
thinks fit, for the execution of the decree to the Court to which the precept is issued, which 
is not at liberty to entertain any objection regarding (@) the legality or propriety of the 


precept or of any directions given for its execution or (4) the right of the person shown in’ 


, the precept as the decree-holder to execute the decree. If any such objection is raised 
before it, unless it considers it to be groundless and vexatious, it shall stay execution and 
refer the.matter for decision to the Court which passed the decree. it has, however, juris- 


diction to entertain objections of any other nature. This scheme is understood to have been. 


devised for the purpose of facilitating the execution of decrees ; but it would appear to me 
that this advantage, if gained, which I consider it is unlikely that it will be, will be more 
than counterbalanced by the probable ruin of many honest and solvent judgment-debtors, who 
under it will be completely crushed. Under this system execution may proceed simultane- 
ously against a judgment-debtor in several districts and even in several provinces ; his pro- 
perty may be attached and sold in several places without any restriction or safe-guard that 
not more than what is necessary to satisfy the decree against him will, be dealt with. 
It is said in the report of the Select Committee that ‘ excessive realization, which the ” 
(é.e., the present) ‘system was primarily intended to prevent can be quite as effectively 
obviated by reserving the power of ordering attachment and sale, as we suggest, to the 
Court which passed the decree, and which will not issue a precept for either of these 
purposes, unless looking to the amount of assets obtained from all sources, it considers such 
action to be necessary.” In another passage it is added: “The mechanical guarantee 
which we propose against excessive realization is that the Court which passed the decree 
and is responsible for its execution must, in each case, separately decide whether pro- 
perty which has been attached ought also to be sold to make up any deficiency still out- 
standing.” But there are no clauses in the Bill embodying these principles. ~There is no 
clause instructing the Court to which application for the issue of a precept is made that it 
should use its discretion in granting or refusing simultaneous execution, or that it should 
not proceed to sell ‘the judgment-debtor’s property, unless it considers that such action is 
necessary. The provision that a Court must record its reasons before issuing precepts to 
two or more Courts would seem to be no effective safe guard, for a Court, provided it 
records its reasons, may issue any precepts it thinks fit No form of precept is prescribed, 
so that a Court issuing a precept might, provided it records its reasons, in one precept, 
order both the attachment and sale of a judgment-debtor’s property, and there is the 
eatest danger of its being deceived as to the necessity for the issue of precepts 
or simultaneous execution, seeing that these precepts are apparently to be issued 
ex parte, If execution is taken out against the judgment-debtor within ayear of the 
_ passing of the decree against him, no notice will ordinarily be given him of the 
application for execution, and the proceedings preliminary to the issue of precepts 
may be entirely ex parte. Even if execution is taken out more than a year after the 
passing of the decree, execution may, for reasons to be recorded, be taken out without 
Diriea icliise 248 (2) ]: but even if notice of the execution be given to the judgment-debtor, 
the precept may apparently be issued without notice. It is true that from the service of 
notices of attachment and proclamations of the sale of the property, the judgment-debtor 
may come to learn of the issue of the precepts ; but if they are pk Soe cmultuncously as 





ye 






= 









wes 


hes : ES 


Parr Vij © THE GAZETTE OF INDIA, MARCH 21, 1903 a9 


bd 





they may be, and as it is apparentlysintended oat, if considered necessary by the Court, they 
should be, how is he fo be in attendance in the different places (it may be in the different 
provinces) where precepts are being executed, at one and the same time? It has been 
said he may apply for adjournments, and they will be easily obtained. But they may not 
be granted, and, in any case, while he is applying for an adjournment in one place, his pro- 
perty may be being sold in another. The proposed new clauses, moreover, provide no 


-means of redress, if more property is sold than is necessary to satisfy the decree, and 


even if the Courts in the exercise of their inherent powers make over to him the surplus 
proceeds of the sales, they cannot give him back his property itself, if sold to bond fide 
purchasers other than the decree-holder. Further, whether or not his property is un- 
necessarily sold off, he may have to make long journeys between distant places and. 

rovinces, He may have to apply first to the Courts to which the precepts are issued 
or the stay of execution and des to proceed to the Court which issued the precepts to 
press his objections to the legality and propriety of the precepts or of the directions 

iven for their enforcement or as to the right of the decree-holder to execute the decree, 

hen, he may have to go back to the Court to which the precepts are issued to press his 
other objections to their enforcement. Similarly, the decree-holder, too, may have to 
journey backwards and forwards between the Courts to oppose stay of execution and to 
refute the objections raised by the judgment-debtor. The system will, therefore, 


_probably not afford such a speedy means of execution, as it is anticipated it will. In the 


_ not’be arrested, is still retained in the 


Select Committee’s Report it is explained that a Court to which a precept is issued need 
not’ execute it itself, but may, under clause 25 of the Bill, transfer it to another Court for 
execution. This is somewhat inconsistent with the principle that the Court which passed 
the decree is to retain control of the execution, and that the Court to which the precept is 
issued is to enforce it itself under the directions of the Court which passed the decree. 
This would also seem to be reverting to the present system of transferring decrees for 


‘execution. Thirdly, it would seem to be creating an additional cause of expense and 


delay to the parties for it introduces a third Court to which they may have to have 
recourse in following the course of the execution. Another objection to the scheme, at 
least from the judgment-debtor’s point of view, is that it increases the facilities for his 


* arrest. It is true that section 245B of the Code, which was introduced by the Debtors 


Act, VI of 1888, and which gives a Court a discretionary power, instead of at once ordering 
the issue of a warrant of arrest to call upon a judgment-debtor to show cause why he should 
Bill, and it may be that it is intended that the clause 
relating to the issue of precepts for the arrest of a judgment-debtor should be read subject 
to the provisions of this section. But this is nowhere clearly laid down. Then, at present 
a warrant can only be issued for the arrest of a judgment-debtor, if he resides, carries on 
business, or works for gain within the jurisdiction of the Court by which the warrant is 
executed, In future, precepts may be issued for his arrest anywhere, and the Court to 
which they are issued cannot in any way question the legality or propriety of their issue, 


Other objections to the scheme are that (7) under the present system, certain papers 
must accompany the order transferring a decree for execution, so that the Court executing a 
decree can judge whether it is doing right or wrong, and this provision is now abrogated ; 
(2) there is no clause allowing a precept once issued to be withdrawn; (3) under the 
proposed system a Court of the lowest grade may issue a prevent to one of the highest 
grade and that Court must proceed to entorce it, either itself or by a Court subordinate to 
it, however it may disapprove of it, and though it may have power to cancel it in 
appeal; and (4) under the proposed system appeals may very much increase, Every 
order passed on an objection preferred to a Court issuing a precept will be an order under 
clause 244, and, therefore, subject to both a first and a second appeal. Similarly, every 
order passed on an objection preferred to a Court to which a precept is issued will be an 
order under clause 244, and, consequently, subject to two appeals. If execution is carried 
on concurrently in different provinces, there may be several second appeals relating to 
the same execution being simultaneously prosecuted in several High Courts. Even if a 
decree is not concurrently executed in more places than one, still the opportunities for 
preferring first and second appeals will be greater under the proposed system than under 
the present one, and this cannot fail both to retard execution and to increase the expenses 
of the parties. 


I feel certain that such a system will be fraught with difficulties and troubles from which 
the present system is free. The present system is somewhat cumbrous, but this drawback 
was remedied in the Bill of last year by a clause [clause 228, sub-clause (4)] providing 
that a Court to which a decree has been transferred for execution may, after executing 
it as far as it can, transfer it directly to athird Court, within the jurisdiction of 
which the judgment-debtor may have property, without referring it back to the Court, 
which passed it, which causes delay. There has been no demand for such a one-sided 
system as it is now proposed to introduce. It may be just to attach at once all the 
Property of a judgment-debtor, wherever it may be ; but to permit the simultaneous sale 

is property in more places than one without instructing the Courts as to when this 
may, and as to when this should not, be done, and soto incur the danger of realising 
much more than is necessary to satisfy the decree is a system for which it appears to 
me there is no justification. Further, I feel sure that the system will not work well, and 
that, instead of facilitating, it will tend rather to retard the execution of decrees. 
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_The journeying backwards and forwards ftém one Court, and it may be, froni one | 
province, to another, in order to attach and 1 the property of the iudg- 
ment-debtor and to meet his objections, the practical suspension of busin 
in the Court to which the precept is issued during the interval that ‘must 
necessarily elapse between its asking for, and its receiving, instructions from, the 
Court which passed the decree, and the impossibility of the Court which issued 
the precept giving instructions immediately to the Court to which the precept is 
issued without hearing the parties, and the more numerous appeals and second 
appeals that will be possible, will certainly protract the proceedings, Under the 
_present system the Court to which a decree is transferred for execution, once 
seized of the case, can proceed expeditiously, for its powers in execution art the? 
* same as those of the Court which passed the decree. But I believe that execution 
under the precept system will proceed far more slowly than formerly. If a precept 
“is issued for the attachment of property, the Court to which the precept is’ 
issued can only attach and should await further instructions. If a precept is then 
issued for the sale of the property, it proceeds to sell and must forward the procéeds to 
the Court which passed the decree. If, however, nothing is realized by the sale, it must 
await further instructions again. It can do nothing itself. On the other hand, under the 
present system, if there are surplus sale proceeds of property of the judgment-debtor 
realized in another execution in the Court to which the decree is transferred, such Court 
can at once give the decree-holder rateable distribution of these sale proceeds without 
. the instructions of the Court which passed the decree. This cannot be done in future, and 
the new system, if it comes into force will, [ am sure, involve so much correspondence and 
communication between Courts, so many journeyings backwards and forwards of both 
decree-holder and judgment-debtor, with all the attendant expenses and the instructing 
and feeing of pleaders in all the different Courts, that the position of both the decree-holder 
and judgment-debtor will be much worse than under the present system, which, if slow, 
can in this respect be improved, and is at all events sure and fair to both parties. 


(6) In the Bill as originally framed it was proposed to enact in clause 257A that 
agreements relating to the satisfaction of a judgment debt should be illegal, unless made 
with the sanction of the Court which passed the decree. In the Statement of Objects and 
Reasons it was explained that it was considered advisable to supersede the interpretation 
sometimes put upon the word “ void,” which occurs in the corresponding section of the 

* present Code, as meaning that unsanctioned agreements are not in their nature illegal, 
but only incapable of being enforced by way of execution. Now, it is proposed to enact in 
the Sill exactly the contrary o! what, accosding to the Statement of Objects and Reasons, 
was then considered advisable, and to preclude only a Court executing a decree from re- 
cognizing or giving effect to unsanctioned agreements for the satisfaction of a judgment- 
debt,—in other words, to allow of such agreements being proved in all proceedings other 
than execution cases. The idea underlying the provisions of the present law on this point 
is that once a Court has passed a decree, the parties should not be allowed to alter it or 
satisfy it by a payment in excess of the amount decreed without the sanction of the Court, 
The object of this provision is to protect the judgment-debtor from any undue pressure or 
unfairness on the part of the decree-holder. With this laudable object section 257 was 
framed as it is at present in the Code, and the provisions of the Bill of last year were 
intended to prevent attempts to evade the section so as to defeat the policy of the 
Legislature. Now, it is proposed to depart from this wise policy and to encourage 
evasions of the law which cannot fail to be detrimental to the interests of judgment-debtors 
asa body. The terms of sub-clause (7) of clause 257A would seem to me to be 
entirely inconsistent with the policy of the Legislature embodied in the other sub- 
clauses of the clause. The logical conclusion of the new policy would appear to be 
to allow even the Court executing a decree to recognize such agreements,—in short, 
entirely to abrogate clause 257A. 


(7) A very great alteration is proposed to be made, in section 278, which pre- 
scribes the procedure for the investigation of claims to attached property, The 
present procedure is that when any claim is made to property which has been attached 
in execution of a decree, the claim is summarily enquired into, The claim is either 
allowed or disallowed, and the execution proceeds, The person against whom the 
order in the claim case is made is at liberty to institute a suit within a year to es- 
tablish his right to the property he lays claim to, but subject to the result of this suit, the 
order in the summary claim case is final (section 283). This procedure works well. Any 
claim preferred under this section is promptly enquired into and disposed of. In most 
cases no subsequent regular suit is brought, but in any case the execution is proceeded 
with and there is no necessity to keep it pending until the termination of the suit. It is 
proposed in future to radically change this ay ee In future, there will be no summary 
enaaiey at all. Whenever a claim to attached property or an objection to its attachment is 
made, the Court is to register the claim or objection as a suit and to proceed to try it, as if 
a suit for the property had been instituted, and every order under this section is to have the 
same force, and be subject to the same conditions as to appeal and otherwise, as a decree. 
Section 283, which makes the summary order final and provides for its propriety being 
called in question only in a suit, is to be omitted. The advantage of this plan, it is said, is 
that it does away with the present dual procedure of a summary enquiry and a sub- 
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uént syit, and settles all questions relating togthe attached property once and for 

at But the present a i a ure to say, has hitherto Neciced atl and has tended to 
the expeditious disposal of execution proceedings. The advantage to be gained by the 
abolition of the dual system, will, in my opinion, be more than counterbalanced by the 
great delay ia the disposal of execution cases that must inevitably result. Every order 
under the new clause is to be a decree and consequently to be subject to a double appeal 
Hence any execution case in which a claim to attached property is preferred must, in 
fufure, remain pending for years; for the execution cannot be proceeded with pending 
the double appeal. In my opinion, however, there is no necessity for the introduction 
of any such system, The great majority of claimants at present remain satisfied with 

“the result of the summary enquiry, The proportion of regular suits brought subsequently 
is very small, and the proportion of cases in which the decisions in the summary 
enquiries are set aside, still less. If enquiry were made and statistics collected on this, 
point, lam sure it would be clearly established that there is not the slightest necessity” 
for disturbing the present system or for changing it for one which must inevitably cause 
the greatest delay in the disposal of all execution cases in which claims are preferred. 
Further, no reason whatever is assigned for remitting the Court-fee duty now leviable in , 
all regular suits brought to establish a claimant's rights to attached property. 


A still further change is proposed to be made in the present section. Hitherto, the 
operation of the section has been confined to claims to attached property. In future, the 
procedure prescribed by the section is to be applicable to any property which has not been 
attached, but which is declared by a decree to be liable to be sold in satisfaction thereof, in 
other words, to mortgage-decrees. In the Bill, as it was at first drafted, the provisions of 
the clause were still more objectionable. They explicitly provided for the attachment of 
property forming the subject of mortgage-decrees, an antiquated and obsolete practice 
discouraged by the framers of the Transfer of Property Act (vide section 9 of that Act), 
and absolutely forbidden by the Bombay High Court. The words “ including 
a decree for the enforcement of a mortgage ”, which at first appeared in the clause have 
now been omitted, but other words have been inserted which give any person claiming 
an interest in property, the subject ofa mortgage-decree, the right of coming forward 
and raising a claim or objection under the section, So, in future, any stranger to a 
mortgage suit who is absolutely unaffected by the decree may prefera claim or object 
to the sale about to take place, and his claim is to be tried as a suit subject to the payment 
of no ad valorem Court-fee duty. This procedure seems to me to be most undesir- 
able, It is contrary to the policy of the Transfer of Property Act, by section 8¢ 
of which it is provided that all partie» having an interest in the property 
comprised in’ a mortgage-must be joined as parties to any suit relating to it. 
If such persons are not made parties to the suit, they are unaffected by the decree 
or by any subsequent proceeding in execution unti! their possession in the property, , 
if they are in possession of it, is attempted to be disturbed. There is. therefore, no, 
necessity for their coming forward until an attempt to take possession of the property is 
made, and the provisions of sections 328 to 335 of the Code, relating to ‘ resistance to exe- 
cution”’ afford them ample opportunities of their having their rights enquired into, and of 
their obtaining redress, if necessary, at this stage of the execution. These are the 
sections, it has been pointed out in the leading case of Deefholts v. Peters (I. L. R. 
14 Cal. 631), of which they should avail themselves, and they are not entitled to come for- 
ward at any earlier stage. This exposition of the law has been accepted all over India (vide 
Himatram v. Khushal Fethiram Gujar,\. L. R. 18 Bom. 98 ; Sanwal Das v. Bismillah 
Begam,\, L. R. 19 All. 480; and Krishnan v. Chadayan Kutti,l. L. R. 17 Mad. 17). 
But it is said that it is an advantage that persons having claims to property declared 
liable to sale, should be able to come forward and raise their objections at an earlier 
stage than they can at present, But what advantage is it that people should be able to 
come forward and litigate before their rights are affected? The position of parties to a 
decree in which property has been declared liable to be sold would seem to be analogous 
to that under the Bengal Tenancy Act of a landlord and the tenant of a tenure or holding. 
In the former case there is an express contract—in the latter, a statutory provision—that — 
the property shall be liable for the debt or rent. But by section 170 of the Bengal 
Tenancy Act, which is one of the most recent important Acts of the Legislature, the pro- 
visions of sections 278 to 283 of the Code of Civil Procedure do not apply to a tenure 

. or holding attached in execution of a decree for rent. Any person having aclaim to such a 
tenure or holding must consequently wait till the purchaser attempts to take possession 
before he can prefer any objection. Then; why should the same rule not prevail, as 
hitherto, in the case of property declared by a decree to be liable to sale? Further, I would 
point out that there is a reason why there should be a difference in the procedure with 
regard to the preferring of claims to property attached in execution of money decrees 

_ and to property declared by a decree te be liable to sale. {n the case of the attachment of 
proptrty in execution of a money-decree, there is no property definitely pledged as 
Security for the debt, The decree-holder has to find out where the judgment-debtor’s 
property is, as best he can. It is to the interest of the judgment-debtor to conceal his 
property from the.decree-holder; so the decree-holder in attaching property may easily 
make mistakes and attach the wrong property, The owner of property 80 attached should 
therefore have a prompt remedy against the mistakes, or, it may be, the fraud, of the ae 
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holder. There is not the same danger*of mistake or of fraud in the case of preperty de-' 
clared in a decree liable to be sold. In such a case the decree-holder and judgment-debtor 

have entered into a solemn contract ~ most probably many years previously—that a certain 

definite property shall be pledged as security for the debt. There is very little danger in 

this case of the decree-holder proceeding against the wrong property. There may be 

fraud, The decree-holder and judgment-debtor may be in collusion and the decree may be 

altogether fraudulent. But this affects no one until the possession of the occupier of the 

property is disturbed. Then, in the case of property declared by the decree to be liable 

to be soldalso, no reason has been assigned why an order which is to have the effect of a 

decree in a suit should be obtained without the payment of the Court-fee, which would have 

to be paid if such a suit was brought under the present law. 


_ The proposed new clause has the further disadvantage of dealing in one place with 
two perfectly distinct subjects, hitherto dealt with in two distinct parts of the Code, v¢s., 
attachment and sale, 


(8) The provisions of clause 268AA are novel and introduce into this country for the 
first time the English practice as regards the garnishment of debts. Iam of opinion that 
this practice should be introduced gradually and at first only experimentally and_tenta- 
tively and that it is inexpedient to make the procedure for the attachment of debts 
by garnishee orders applicable to rents and profits derivable from agricultural land or 
to any unascertained sum of money. It appears to me to be manifestly inadvisable to 
sapply this procedure to the rents due to a large zemindar, who may have thousands of 
tenants owing rent to him, or to the debts due to a banking or commercial firm, which 
may have running and unsettled accounts with a large number of constituents. To apply 
the garnishment procedure to such debts when a decree is obtained for any sum, how- 
ever small, against a landlord, landholder, banking firm or merchant, would seem to 
me to render the proceedings in execution of such decrees most complicated and 
protracted. In rent suits, that is, in ostensibly simple suits for arrears of rent, it is 
usual to raise the most difficult questions of title, of the right to enhance and so forth, 
while in the case of the garnishment of debts due to a commercial firm it ef be 
necessary to enter into debits and credits extending over along series of years. If the 
garnishee clauses of the Bill are made applicable to such debts, all these questions may be 
raised and may have to be decided, and all these accounts may have to be examined 
in the course of execution proceedings (see-clause 268C.) For these reasons, I pro- 
posed toinsert words in clause 268AA, rendering the garnishment procedure inapplicable 
to such debts. This view did not, however, commend itself to the Select Committee, who 
have instead introduced into the Bill a new clause 268EE, providing that where the pro- 
perty to be attached consists of rents of agricultural land or profits payable in respect of 
such land or of any other debts, each of which cannot be conveniently garnished 
under section 268AA, the Court may in its discretion and upon the application of the 
-decree-holder, make a charging order, declaring.the right of the judgment-debtor 
to realize such rents, profits or debts to be attached for the satisfaction of the decree 
and in such case to appoint a receiver for their realization in the manner prescribed 
by Chapter XXXVIII. This would seem to me to be only substituting one compli- 
cated and unsuitable procedure for another and providing for the appointment of receivers 
in aclass of cases in which the present Code does not provide for their appointment. 
The provisions of clause 268AA will be very indefinite and uncertain in their operation. It 
will never be possible to be certain what debts may be garnished and what debts it may be 
considered inconvenient to garnish, The procedure laid down in clause 268C will in 
future have the effect of converting execution cases in which the garnishment of rents 
and profits derivable from agricultural land or of any unascertained sum of money is sought, 
into complicated regular suits, and the provisions of clause 268EE, under which receivers 
may be appointed in such cases, will have the effect of protracting them for years, 


(9) It is proposed to make great changes in the provisions of sections 310A and 
gi1. The former section was ibaa into the Code in 1894 with the object of 
extending to the owners of property sold in execution of decrees of all kinds the 
privilege conferred on the owners of tenures or holdings sold in execution of rent decrees 
by section 174 of the Bengal Tenancy Act, by which they are permitted within 30 days 
of the sale to have the sale set aside on payment to the purchaser of a sum equal to 
§ per cent. on the purchase-money and to the decree-holder of the decretal amount. 

his was considered a great boon at the time, and though the Courts have in some cases 
widened the provisions of the section so as to extend the benefit of it to mortgagees, no 
general demand for any further extension of it so as to increase the facilities ya setting 
aside sales has been madeby the public or the legal profession, During the progress of the 
Bill through the Select Committee a proposal was received from the Bombay Govern- 
ment for a radical alteration in the terms of the section with the view, of remedying the 
abuse of the sale provisions of the Code prevalent in the Bombay Presidency, which 
results in he mi! being there sold at Civil Court sales for grossly inadequate prices. 
The proposals of the Bombay Government have been accepted, and the Bill has now 
been drafted so as to give any person either owning such property or holding an 
interest therein a right to set aside the sale on payment of 5 per cent. to the purchaser 
and to the decree-holder, not as hitherto, of the decretal amount, but of the purchase- 
money, and a provision has been added that a property, the sale of which has been set 
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aside under this clause, shall not be liable to be sold again in execution of the same 
decree, With the object of obviating, as far as possible, the danger of,collusion between 
_ the purchaser and the judgment-debtor, the decree-holder is in future to be at’ liberty to 
bid for the property even without leave of the Court. Words have further been inserted 
in the clause so as to make the operation of the section clearly applicable to sales held 
in execution of mortgage-decrees, and expressly to overrule the terms of section 89 of 
the Transfer of Property Act. In making these alterations the interests of the decree- 
holder have been entirely disregarded and another clause to his prejudice has been added 
by which when the property is sold in lots, the judgment-debtor can have the sale of any 
ticular lot set sdile and can leave the decree-holder the owner of any other lot he pleases, 
The judgment-debtor will, of course, in future set aside the sale of only the valuable lots 
and leave the decree-holder in possession of any bad bargain he may have made, or of 
any lot he may have purchased in consideration of its beitg valuable only owing to its 
contiguity to another lot, of the ownership of which he may be deprived. In clause 311, 
which is a section allowing a judgment-debtor to set aside a sale on the ground of any 
material irregularity in publishing or conducting it, which he can prove to have caused 
him substantial injury, words have been inserted by which a sale may in future be set 
aside merely on the ground of gross inadequacy of price without proof of any irregu- 
larity from which it can have resulted. This is to entirely change the scope of the 
section and to introduce into ita new ground for setting aside a sale of an entirely 
different nature from that of the other grounds specified in the section, It is unneces- 
sary for me to discuss these provisions atlength. It is sufficient for me to say that in my 
opinion they are the result of a mistaken policy and that they will not achieve the 
object which is aimed at. They maybe hatin ts mitigating the hardships of Court sales’ 
in the case of some individual debtors, but they will, in the long run, injure judgment- 
debtors as a class, and lower generally the prices for which properties will be sold by the 
Courts, It should be remembered that properties sold at Court sales are never, and can 
never be, sold for their full value, This is the case in all forced sales and in all sales in 
which there is a risk of a subsequent litigation, e.g., as in the case of sales by a Hindu 
widow, It is notorious, in Bengal at least, that a person purchasing froma Hindu 
widow cannot safely pay the full value of the property he buys. At Court sales, 
the property must always sell for much less than its full value, because the 
purchaser knows that he buys a litigation. The more the facilities for setting aside 
Court sales are increased, the greater the speculation the purchaser embarks on, and the 
less he can afford to pay for the property, There appear to me to be four means by 
which the average rate at which properties are sold at Court sales can be raised. They 
are, first, by | he ample notice of the sale, so as to attract numerous bidders; 2nd, 
by giving full information about the property to be sold to intending purchasers ; 3rd, 
by employing, to conduct the sale, a responsible and trustworthy officer of the Court, 
who will not collude with either party; and, 4th, by giving the purchaser a good title and a 
certainty that a sale once held ‘will not be readily disturbed. In these circumstances, 
the purchaser can affora to give a good price for the property, and, if there are numerous 
bidders, the property must realize a fairly adequate price. But the greater the uncertainty 
that attaches to a sale, the greater the doubt the purchaser feels as to his being left in 
ssession of his bargain, and the greater the risk of his being involved in subsequent 
litigation, the less he will bid and the Jess he will pay. For these reasons, I feel con- 
fident that the changes it is proposed with the most laudable motives to introduce into 
sections 310A and 311 will not have the desired effect, and, while affording means of 
alleviating cases of individual hardship, will be injurious to judgment-debtors as a body, 
and will increase rather than lessen the inadequacy of prices realized for properties at 
Court sales, 


(10) It appears to me that clauses 366 and 368 are not complete and that in the former 
clause provision should be made for the case when the sole plaintiff or sole surviving 
plaintifi dies and the right to sue does not survive, and in the latter clause for the 
case when a sole defendant or sole surviving defendant dies, and the right to sue 
does not survive, which cases are nowhere provided for. In either case the Court 
should have power to declare by order that the suit has abated, Of the former case, an 
illustration is given in illustration (a) to clause 361, but this does not seem to me to be 
sufficient, There being no such provision, the Court can either do nothing or must pass an 
order under a section not properly applicable. The matter is of importance as affecting 
the right of appeal. An appeal now lies from an order declaring that a suit has abated. 
If no order, or an order under a clause not properly applicable, or an erroneous order is 
passed, the representative of the deceased plaintiff or defendant, as the case may be, may 
find obstacles in the way of his preferring an appeal, 


(11) 1am opposed to sub-clause (5) and the illustrations which the Select Committee 
propose to add to clause 532 of the, Bill. Chapter XLI, in which this clause occurs, relates 
to the summary procedure on negotiable instruments, and embodies the provisions of. Act 
V of 1866, relating to the “summary procedure on Bills of Exchange”. In two cases 
under that Act, (Chartered Mercantile Bank v. Second?, 3 B.L.R., O.C,, 146, and 
Remfry v. Shillingford, \. L. R. 1 Cal. 130) it was held that the Act must be strictly 
construed and care should be taken not to admit a suit under the summary procedure, 
unless it is clearly within the Act. In the two cases above cited leave to admit suits 
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under the summary procedure was refused, because in them it was nécestary forges aM 
laintiffs to adduceevidence before establishing their right to su In the. 
hear, ¥., said: “I think the Act wasionly intended to apply to those gases in which the 
Bill itself, together with mere lapse of time, is sufficient to establish for the pla iffa prima 
facie right to recover.” The “Explanation ’ to section 532, may be read as meaning that: 
it was intended to extend the operation of the section, but this would appear to be an 
erroneous interpretation of its meaning. The fact is Mr. Justice Phear in the passage 
from the judgment above cited defined the application of the Act too narrowly, The 
verified statements made in a plaint in a suit under Act V of 1866 were always regarded 
as evidence, and the Explanation added to section 532 of Act X of 1877 probably only 
meant to negative Mr. Justice Phear’s too narrow view of the scope of the Act. Thé Select 
Committee have, however, by the sub-clause (5) they propose to add to clause 532 adopted 
the, in my opinion, erroneous reading of the meaning of the Explanation; while the illas- 
trations they have appended to the clause give the facts of the cases of the Chartered 
Mercantile Bank v. Seconde and Remfry v. Shillingford, but lay down the law in exactly 
a contrary way to the manner in which these cases were decided. ‘his sub-clause (5) 
and these illustrations very much widen the scope of the section and make ‘the summary # 
procedure applicable to a perfectly different class of cases from that'to which Act V of 
1866 was held, and was intended, to apply, v#s., to cases in which the plaintiff has to pro- 
duce evidence in order to establish his right to sue. It seems to me that this is wrong. 
The summary procedure of Chapter XLI should, in my opinion, not be applicable to sugh 
cases. Just as, when a defendant obtains leave to defend, the suit ceases to be a sum- 
mary one, and has to be tried as a regular suit under Chapter VI, so when a_ plaintiff has 
to produce evidence to establish his right to a decree, the suit should be tried as a regular 
one under Chapter VI (formerly Chapter V_ of the Code). It the summary procedure is 
made applicable to such cases, then there is little or no difference between them and 
regular suits. The Indian Bills of Exchange Act of 1866 was founded on the provisions 
of the English Bills of Exchange Act, 1855, and there is, therefore, no reason why the 
provisions of Chapter XXXIX of the Code (now Chapter XLI of the Bill) which was 
intended to extend to this country the procedure in force in England under which 
decrees are summarily obtained, formerly under that Act and now under the Judicature 
Acts, should be widened so as to apply to a perfectly different class of cases, which 
cannot properly be ‘tried summarily. I accordingly disapprove of the addition of sub- 
élause (5), and of the illustrations to clause 532, and consider that the proper way to 
amend the present section is by omitting the Explanation and restoring the law to what 
it was under Act V of 1866. 


(12) In clause 540 of the Bill of last year it was provided that where an appeal lies 
under this section against a decree which is'preliminary to a final decree, such preliminary 
decree shall not be set aside or altered in appeal unless the appeal is preferred against it, 
and no plea which has been or might have been taken in such an appeal shall be heard in 
an appeal preferred against the final decree, In the Statement of Objects and Reasons 
it was explained that it was proposed in the interests of despatch and finality to supersede 
a ruling of the High Court of Calcutta to the effect that omission to appeal against a 
preliminary decree will not preclude objections to it being urged in an appeal against the 
final decree. The Select Committee have accepted in clause 2 of the Bill the distinction 
drawn between a preliminary and a final decree, which was intended to lead up to clause 
540 of the Bill of last year; but they have reversed the declared policy of the Government 
of India and have proposed by sub-clause (3) of clause 540 of the Bill to enact that when an 
appeal lies from a decree which by this Code is preliminary to a final decree, any party to 
a suit adversely affected by such preliminary decree may at his option either prefer a 
separate appeal against it or await the paoving of the final decree and then prefer a single 
appeal against both decrees together. consider this a most unfortunate alteration. Pre- 
liminary decrees are principally passed in partition suits, suits for accounts and suits for the 
dissolution and winding up of partnerships. They generally settle questions as to the shares 
of the parties and of seis hay, to renderaccounts, It isto the interests of all parties 
that appeals against decrees of this nature should be settled at once before the partitions are 
actually made or the accounts gone into. If any party adversely affected by such a decree 
is to be allowed to await the result of the final decree before appealing against the preli- 
minary decree, ke may upset the whole partition and the settlement of accounts which 
may have been going on for years, and render useless all the expense incurred, which’ 
might have been saved, if he had only appealed at once. It has been said, and 
no doubt it is sometimes true, that a party, while dissatisfied with the preliminary 
decree, may, on the whole, find it to shis interest to accept the final decree, and so 
he should not be compelled to appeal against the preliminary decree, or that he may only 
find on the passing of the final decree that it is necessary for him to appeal against the 
anata hart decree and hence he should not be barred {rom so appealing. To this it may 

‘replied that this view of the case has regard only to the interest of individuals, while 
in partition suits and suits for accounts the parties are generally numerous, and that in the 
interest of all the parties it is better that any one dissatisfied with the preliminary decree 
should be bound to appeal at once. In short, the balance of convenience is in favour of the 
clause as drafted in the Bill of last year. It would also seem as if a party who cannot 
see clearly that it is to his interest to appeal when a preliminary decree is passed against 
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him day ine much reason to be dissatisfied with it, and so should not be allowed to 
await thé passing  aeceorameay before appealing. 

Another 6bjection to sub-clause (3) of clause 540, would appear to be that, while 
the Select Committee in their report observe that they only “ propose to supersede in 
the sense of two rulings (Balaram Dey v. Ram Chandra Dey, 1. L, R. 23 Cal. 
279, and Khadim Hossein vy, Imdad Hossein, 1. 1. R. 29 Cal. 758) the deci- 
sion (Biswa Nath Chaki v. Bani Kanta Datta, 1. L. R, 23 Cal. 406) to which 
the ‘Bill proposed to give effect,’ they would seem to have done more than this. 
In Biswa Nath Chaki v. Bani Kanta Datta it was laid down that “any person 
entitled ‘to an appeal against an order to take an account, who did not do so, but 
who allowed an account to be taken, and then on an appeal against the final decree 
succeeded in his objection to that order, would certainly suffer in costs in consequence 
of his having without objection allowed the subsequent proceedings to take place.” This 
rule was approved of in the judgment of the majority of the Judges who decided Khadim 
Hossein v. Imdad Hossein. But, as the Select Committee by sub-clause (7) of clause 
§40 now propose to expressly confer on an appellant who is aggrieved by a preliminary 
decree the right to await the passing of the final decree before appealing, it is difficult to 
see how an Appellate Court will in future be justified in refusing him his costs, simply 
because he has exercised a right which the law gives him. 


* (13) Ido not approve of the changes proposed to be made in the provisions of 
section 561 of the Code. By sub-clause (4) now added to clause 561 of the Bill, when 
an appeal is stayed, discontinued or dismissed, any objection filed by the respondent may 
nevertheless be proceeded with, and by sub-clause (5) this objection may be continued 
not only against the appellant, but against any co-respondent or even any party to the 
suit nota party to the appeal. It has been said that this will have the effect of discourag- 
ing appeals, and that a would-be appellant will in future think twice before institating 
an appeal, which may have the effect of giving his adversary an opportunity of raising 
an objection against him, which may ‘be proceeded with, if the appeal is withdrawn. | 
cannot, however, see the propriety of allowing a respondent who did not choose to 
appeal, to raise and prosecute an objection after his period for appealing has expired; and 
even if it may be just that he be allowed to press his objections against the person 
who brought him into Court, what equitable or reasonable groundis there for his being 
allowed to prosecute his objection + a mere co-respondent or against a party 
to the suit who is no party to the appeal ? 


(14) In section 575 of the present Code it is enacted that in the case of a difference 
of opinion on a point of law between Judges hearing an appeal, the appeal may be referred 
to one or more of the other Judges of the same Court, and shall be decided according to 
the opinion of the majority (if any) of all the Judges who heard the appeal, including 
those who first heard it. Under the provisions of this section it has been the practice of 
the High Court of Calcutta, when a difference of opinion on a point of law arose between 
Judges hearing a second appeal, for these Judges to submit the case to the Chief Justice 
with their opinions in writing and the Chief Justice then refers the case to a third Judge 
who sits alone and disposes of the apoeal. Occasionally, but only rarely, the third Judge 
sits with the two Judges who have differed and the case is re-argued and disposed of in 
accordance with the views of the majority, This practice has worked well. As a general 
rule, it is useless to compel Judges who have heard the case and fully made up their minds 
on the point of law on which they have differed to sit again with the third Judge and 
listen again to all the arguments they have heard before and considered. It is only in 
the rare cases, when they consider it possible for them to change their views, that there is 
anything tobe gained by their sitting with the third Judge. But the Select Committee have 











altered the section so asto preclude the third Judge from sitting alone and hearing the 


appeal by himself in any case, and they propose in all cases to compel the Judges who have 
differed to sit with the third Judge and re-hear the appeal. This proposed provision is 
perhaps intended to discourage differences of opinion on a point of law, which, however, 
thoutd, in my opinion, be rather encouraged. In any case it seems to me that in the great 
majority of cases this re-hearing of the case by the Judges who have differed will be 
nothing but a mere waste of time. The Judges who have differed will differ again and will 
not change their views. This plan will further involve the practical inconvenience of 
breaking up two Benches and perhaps leaving the colleague of the third Judge called in to 


“sit with the differing Judges with nothing todo. The plan would not cause so much incon- 


venience, if it applied only to second appeals, But the provisions of clause §75 are applicable 
to first appeals as well, Hence, if, in the hearing of a first appeal in which there is 
frequently a large mass of evidence to be considered, and the reading of which may extend 
over many days, there is a difference of opinion on a point of law between the two Judges 
of the Bench, the whole appeal has to be re-heard by them and the third Judge, and even 
though the two Judges who differ may agree as to the facts, the evidence will all have to be 
read over and considered again. This will certainly be a most irksome task for the Judges 
and will cause a needless waste of public time. I ain, therefore, of opinion that the clause 
should be drafted so as to allow of the present practice of the High Court of Calcutta above 
alluded to being followed, and of its being left optional to the jodate who differ either to sit 
with the third Judge and re-hear the appeal, or to leave him to sit and decide the 
appeal alone, as they may in the circumstances of the case deem advisable. 
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(15) One of the principal objects with which the present Bill was framed was to curtail 
the right of second appeal so as to lessen the evils which now follow tom the protracted 
system of civil appeals which prevails in this country. Indeed, a Bill was at first intro- 
uced into Council specially for this purpose, but, when it was determined to revise the 
whole Code of Civil Procedare, this special Bill became merged in the present one. In the 
Bill as introduced into Council it was proposed to allow no second appeal in cases of a 
Small Cause Court nature, unless the amount or value of the subject-matter exceeded one 
thousand rupees, and in other suits, unless the amount of value of the subject-matter 
exceeded one hundred rupees. Further, it was proposed in the case of concurrent decrees 
to bar an appeal, unless the appellant gave security for costs, and, when the decree was 
for the payment of money, for the decretal amount also, ‘All these provisions have now 
disappeared from the Bill. Clause 584 allows a second appe al in cases of a Small Cause 
Court nature, unless the amount or value of the subject-matter of such appeal is less than 
five hundred rupees, while with regard to other suits power is given to the Local Govern- 
ment, with the sanction of the Governor General in Council, to declare by notification that 
an appeal will not lie, if the subject-matter of either the original suit or of the appeal 
does not exceed one hundred rupees. The provision as to the giving of security in the 
case of concurrent decrees has been entirely omitted. Clause 584, as it now stands, is very 
different from what it was last year, and it will not in my opinion, have the effect of 
curtailing the right of second a peal to any appreciable extent. Under the provisions of 
section §86 of the Code, which has now disappeared from the Bill, there is no second appeal 
in cases of a Small Cause Court nature, when the value of the suitdoes not exceed five 
hundred rupees. There would seem to me to be no good reason why, as provided in the 
Bill of last year, this provision should not be extended so as to bar second appeals in 
such cases when the value of the suit does not exceed one thousand rupees. The 
restriction of the right of appeal in cases ofa Small Cause Court nature is not an innova- 
tion. Cases of the class that come before Small Cause Courts are of a simple nature, in 
which legal questions of any intricacy do not, or should not, arise. At present in such 
cases there is in Presidency-towns no first appeal, far less a second appeal, and the 
Presidency Small Cause Courts can dispose of cases up to a pecuniary limit of Rs. 2,000. 
In the Mofussil the ordinary limit of the jurisdiction of Small Cause Courts in respect of 
the value of the cause of action is Rs. 500, but this limit can be raised to Rs. 1,000 (see 
section 15 (3) Act IX of 1887) and this special jurisdiction is exercised in Bengal by at least 
one Mofussil Small Cause Court. In these circumstances, it seems to me that there will be 
no hardship or danger in making the decision of the First Appellate Court final in all such 
cases not exceeding Rs. 1,000 in value. Moreover, from statistics prepated by the 
Calcutta High Court, it appears that the number of cases in Bengal that will be a’ ected 
by this provision will be yo small. In suits not of a Small Cause Court ‘nature, there 
can be no doubt that the right of second appeal is abused. I have had second appeals 
before me in which the value of the subject-matter was a very minute strip of land valued 
at two annas, and second appeals in which the value of the subject-matter is less than ten 
rupees are common, The proposal of the Select Committtee to give local Governments 
the power of declaring by notification that second appeals shall not lie in such cases, when 
the value of the subject-matter of either the original suit or of the a peal is less than 
Rs. 100, does not commend itself to me. This is throwing on the local Governments a duty 
which should be discharged by the Legislature, and which the Local Governments from their 
want of acquaintance with the circumstances of litigation in the provinces they administer 
or for other reasons may be reluctant to perform. Further, it will in any case introduce 
into the different provinces of the empire a diversity in respect of the right of second 
appeal which will inevitably give rise to dissatisfaction. 


(16) 1 do not think that the provisions of clause 585 of the Bill are cither necessary 
or advisable, This clause permits a second Appellate Court, if the evidence on the record 
is sufficient to enable it to dispose of the appeal, to determine any issue of fact necessary 
for the proper adjudication of the case, but omitted to be determined by either of the 
Lower Courts. The language of the clause is doubtless permissive ; but I fear they may 
be read, and endeavours will be made to have them read, as directory. In my opinion, 
‘it is inexpedient for the second Appellate Court to have this power. Such a Court is not 
a Court of fact, and. it should not determine any issue of fact, To do so is to assume 
a jurisdiction which does not belong to it, to cause delay and expense involved in the 
translating and pripting: of the evidence, to deprive the parties of the finding on the 
facts of the Court which heard and saw the witnesses, and to preclude their appealing 
snag such a finding. I deprecate this clause most strongly, as it appears to me to be 
likely to encourage the endeavour which is always being made, an which, though 
constantly defeated, is ever renewed, to convert the second Appellate Court into a 
Court of fact, and so to set aside the finality which the law desires to attach to the 
findings of fact of the first Appellate Court. In support of this endeavour the terms 
of clause 565 will doubtless in future be relied on. In Act X of 1877 the provisions 
of section 565 were to the effect that where the evidence on the record is sufficient to 
enable the Court to pronounce judgment, the Court shail determine the case. In Act 
XIV of 1882 the word ‘may’ was deliberately substituted in section 565 for 
“ shall.’ Now, in clause 565 of the Bill, the terms of the section, as enacted in Act X of 
1877, have been reproduced, and the word “ shall” has been restored. This will 


- certainly be cited in all applications under clause 585 for a finding of fact by the second 
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Appellate Court, and may lead to a misapprehension as to the entirely permissive nature 
of the terms of the”clause. P 
R. F, RAMPINI. 


March 12th, 1903. 


Note. 


I sign this Report subject to the following remarks. 


I regret to say that | am unable to agree with the majority of my Hon’ble Colleagues 
on some of the provisions of the Bill which is now going to be presented to the Council. 
As, the proposal is to republish the Bill for public criticism, l consider it proper to draw 
attention to some of the important points on which my views differ from those of the 
majority of the members of the Select Committee. 


Clause 111.—This clause contains provisions for introducing in this country, for the 
whrst time, the practice of allowing a defendant to plead any claim by way of counter-claim 
‘against the plaintiff's suit, These provisions are substantially taken from the Rules of 

the Supreme Court of Judicature in England. There are two points, with regard to 
them, which require consideration, 

The first is the advisability of the introduction of the aforesaid practice in this 
country. There is a great danger of its being resorted to by the defendant to cause 
vexation and harrassment to the plaintiff and to prolong the litigation by throwing 
obstacles in the way of bringing the action to a speedy termination, 


‘The next point deserving consideration in connection with this matter is, whether 
some restrictions should not be placed on defendant's right to plead a counter-claim, 
The only restriction which the Bill provides is the test whether the counter-claim can 
conveniently be disposed of in the suit, The decision of the question of convenience 
will ocaed avlelp on the individual opinion of the presiding officer of the Court before 
whom a counter-claim is set up. What may be considered as convenient by one officer 
may be thought otherwise by another. It is therefore desirable that some limitation should 
be placed on the right of the defendant to plead a counter-claim. Instead of giving him 
an unlimited scope to plead any claim, he should be restricted to set up only a claim for 
money, or a claim which can adequately be relieved by compensation in money, or which 
arises out of the same transaction or series of transactions on which the plaintiff’s suit 
is founded, or which is so connected in its nature and circumstances with the plaintiff's 
suit, that, for the ends of justice, the two should be tried together, and the defendant 
ought not to be compelled to bring a separate suit for the enforcement of his claim. 


Clause 189.—An alteration of an important character is proposed to be introduced 
by this clause in the mode of recording evidence in appealable cases. Except where any 
local or special law provides otherwise, the existing Code lays down the rule that 
in all such cases the whole of the evidence given by a witness should be recorded. 
Section 182 enacts that in all such cases the evidence shall be taken down in the form of 
a narrative and when completed, shall be read over to the witness, Clause 182 of the 
Bill makes an addition to the present law by enjoining that the evidence so recorded 
should be signed by the witness. Clause 189 of the Bill introduces a new provision 
that in all appealable cases or class of cases with respect to which the Court or the 
Judge has been specially empowered by the Local Government, with the concurrence 
of the High Court, it shall not be necessary to take down the evidence of witnesses 
at length, but only a memorandum of the substance of their depositions is to be 
made, In support of this alteration it is urged that “a record in extenso of every in- 
cidental statement of the witnesses serves no useful purpose and that a note taken by a 
Judge of experience would be sufficient for the Appellate Court and would conduce to 
promptitude and efficiency at trials.” This innovation of the law is suggested on the 
analogy of sections 260 and 355 of the Criminal Procedure Code and of section 148 (/) 
of the Desiga! Tenancy Act, 1885. 


In some instances it is possible that the record of evidence might have gone to an 
inordinate length, but oa are very rare and not of frequent occurrence. The power 
given to the Courts by the law to disallow irrelevant questions, if exercised by them pro- 
perly, 1s an efficient safeguard against any abuse of the rules of the existing law, and no 
«strong case has been made out for the introduction of the new provision, The Allahabad 
and Madea High Courts are not in favour of the proposed alteration. Other judicial 
officers have also expressed an adverse opinion on this point. An Appellate Court 
cannot be in a position to decide satisfactorily the question of credibility of a witness 
unless the full record of everything said by him be available to it. In order to enable 
an Appellate Court to decide a question of fact properly, it is decidedly advantageous that 
the miele of the evidence given by witnesses should be before it. 

Clause 253.—There is one point with respect to this clause which deserves notice. 
Of course it is not intended-by this clause to place a surety in a worse position with 
respect to right of appeal than the judgment-debtor. But it does not lay down in specific 
terms that a surety will have rights of appeal to the same extent as the judgment-debtor 
has. It is therefore submitted that it should be provided in clear and unambiguous words, 
that a surety against whom execution of a decree or order is sought should have the 
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same right of appeal as the judgment-debtor, so that there may be no room for any doubt 
on this point. 


Clause 310A.—The existing law enables a judgment-debtor to redeem his immovee 
able property sold in execution of a decree by depositing in Court the amount of the 
decretal money specified in the sale proclamation and 5 per cent. of the purchase-money. 
A material alteration on this subject is now proposed by sub-clause (7) (i) of this 
clause. By depositing in Court an amount equal to the sale-price instead of the decretal 
money, a judgment-debtor would be able to redeem the property. The proposed relaxa- 
tion of the existing law, as embodied in the above-mentioned sub-clause, is open to some 
serious objections. In a case where the amount of the decree for which the property is. sold 
is less than the purchase-money, it doesnot appear proper that the judgment-debtor should 
be required to ceposit the whole of the purchase-money in order to get his property re- 
deemed. Moreover, a dishonest judgment-debtor will try to take advantage o this 
alteration by getting the property sold at a small price and have it redeemed by the pay- 
ment of that sum; and as sub-clause (4) protects the property, so redeemed, from further 
liability to attachment and sale in execution of the same decree, the judgment-debtor 
will be enabled to retain the property and defeat the just claims of the ju gment-credi- 
tor. In cases of sale of immoveable property in execution of a decree Ee enforcement 
of mortgage, a judgment-creditor’s interest is more likely to be jeopardized, specially 
when oy judgmentedebtor has got no other property from which the decree can be 
satisfied, 


Clause 311.—Material irregularity in publishing or conducting a sale when result- 
ing in a substantial injury to a judgment-debtor has been considered a sufficient 
ground for setting aside a sale of immoveable property held in execution of a decree, 
ever since the introduction of the first Code of Civil Procedure (Act VIII of 1859) in this 
country. The Bill, as amended by the Select Committee, makes a totally new departure 
in this respect by providing that a sale may be set aside on the ground of gross inade- 
quacy of price alone. The original Bill had adopted the interpretation of the existing law 
by Their Lordships of the Privy Council that mere inadequacy of price, unless 
established as the direct result of the material irregularity, cannot be held to be a_ suffi- 
cient ground for setting aside a sale. In the majority of cases it is almost impossible to 

rove by.direct evidence that the inadequacy of the price is the result of the material 
irregularity, The only modification, therefore, required of the existing law in this 
respect is, that if a material irregularity has been committed and the property has been 
sold at a grossly inadequate price, the Court may presume that the price was inadequate 
by reason of the irregularity. The proposed amendment of the law goes to the other 
extreme, and am afraid it may open the door to the practice of fraud on the decree- 
holders. In connection with this clause as well as the preceding one, it may be observed 
that the aim of the law of Civil Procedure should be to provide for greater facilities for 
creditors in getting their just demands satisfied as speedily as the circumstances of the 
case would allow. Any provisions which may be conducive to placing into a judgment- 
debtor’s hands means of delaying the recovery of the just demands of a decree-holder 
should be avoided, The greater there are the facilities for getting a sale set aside, the less 
there will be attraction for would-be purchasers to come forward to bid at auction-sales’ in 
execution of decrees, or to offer an adequate price for the property to be sold. Measures 
of this nature cannot be expected to encourage the flow of capital in this country ; on the 
contrary, they are in the end likely to react to the detriment of the persons aha are in 
need of borrowing money. Uncertainties in the speedy recovery of the debt to be 
advanced are sure to tend to the contraction of the credit of the borrowing classes, with 
the attendant consequences of a demand for a higher rate of interest and the depreciation 
in value of their property. Therefore, instead of making any material alteration in the 
existing law by way of providing additional facilities for getting a sale set aside, the adop- 
tion of more effective precautionary measures in publishing and conducting the sale with the 
view of avoiding the property being sold at an uuder-value would be the more desirable 
course. This object may be attained by framing necessary rules for the publication, fixing 
of an upset price, conduct, and confirmation of sale. Such rules may be embodied in the 
Code itself, or the more preferable course of empowering the High Courts to frame them 
with the concurrence of the Local Government may be adopted. 


Clause 584.—The original Bill provided that no second appeal shall lie in an suit 
not of the nature cognizable by the Court of Small Causes, unless the amount or value 
the subject-matter exceeds one hundred rupees. In the Billas now presented by the Select 
Committee, that provision has been modified to this extent, that Local Governments are 
empowered to declare, with the previous sanction of the Governor General in Council 


‘ rior ae sme that in any suits or class of suits not of the nature cognizable by 4 


vourt of Small Causes, when the value does not exceed Rs. 100 a second appeal should not 
lie. Thus the curtailment of the right of second appeal in suits of the class mentioned 
above, will in future be entirely in the power BL the Executive Government, which 
‘it can exercise at any time after going through the formalities prescribed by sub- 


, -elauses (3) and (4). It is submitted that, so long as the Government does 


not or cannot improve the constitution of the intermediate Appellate Courts and 
the personnel of the presiding officers of those tribunals, there ought not to be any 


“material curtailment of the right of second appeal. The proposed alteration is 
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open to serious objections, In the first place, suits instituted in this country, though 
small in value, do often relate to landed. property or interests therein; and, considering 
the great importance which the pore attach to such property, any curtailment in the 
right of second appeal is not desirable. In suits relating to land—and it must be noted 
that 1 do not include in this category suits for the enforcement of hypothecation or mort- 
gage-contracts—the application of the reg test is most fallacious and misleading. 
Many such suits are really incapable of being valued in money, and their valuation ac- 
cording to the artificial standard and rules laid down in the Court-fees and Suits Valuation 
Acts cannot serve asa true criterion of their real value. There are other suits too 
which, though not relating to landed property, are nevertheless of great importance and 
which do not admit of being valued in money. There are other classes of cases which 
involve directly and indirectly interests which are considerably higher in value than the 
artificial valuation which a suitor is bound to put upon them for fiscal and jurisdiction pur- 
oe The taking away of the right of second appeal in such cases will entail a great 

ardship on a litigant. He is the best judge as to whether he should or should not carry 
it in second appeal to the High Court. Such suits, therefore, should be exempted by 
express legislation from the operation of this clause, and it should not be left to the 
Executive Government to include or exclude them, in or from, the notifiation which it 
may issue on the subject. 


Fourth Schedule, Article 173A.—There is another point on which I consider that no 
case for any alteration in the law has been made out, It is limiting to ninety days the 
period within which a purchaser of immoveable property at an auction-sale in execution of 
decree must apply for a certificate under clause 316 of the Code ; the period being com- 
puted from the day on which the sale becomes absolute under clause 312, The conse- 
quence of this alteration would be that, though an appeal may be pending from the order 
confirming the sale, the purchaser will nevertheless be bound to apply for the grant of 
a certificate. It will not always be the case that the Court will keep the application for 


‘certificate pending for an indefinite period till the decision of the appeal. In cases of 


sale of property of considerable value, the purchaser would have to pay a large sum 
for Stamp; and, ifthe decision of the Appellate Court be against him, he will lose 
the value of the Stamp. In order to avoid such consequences either provision 
should be made in the Stamp Act for the refund of the value of Stamp of a 
sale-certificate which may become void on the sale being set aside by the Appellate Court, 
or the limitation of the period of ninety days should not be prescribed. The purchaser 
is the best judge to decide whether he should apply for the certificate as soon as the sale 
becomes absolute under clause 312, or if an appeal is preferred after the decision 
of the appeal. Sub-clause (2) of clause 316 oravitied that the title to the property sold 
shall vest in the purchaser from the date of the certificate and not from before. Every 
purchaser, therefore, in order to acquire title in the property sold to him is bound to 
take out the certificate. It should be left to his discretion as to where he should apply for 
the certificate. ' 


There are some minor points in the Bill on which I would have liked to make some 
observation, but I refrain at present to say anything regarding them. 


SRI RAM. 
The sath March, 1903. 
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APPENDIX. 


* From Mr. Abdul Rahman, dated 17th December, rgo1 [Paper No. 1]. 

From Government, Bengal, No. 2054-J., dated 13th March, 1902, and enclosures 
[Papers No, 2]. 

From Chief Commissioner, Ajmer-Merwara, No. 867-690, dated 12th July, 1902, 
and enclosure [Papers No, 3]. 

From Chief Commissioner, Coorg, No. 1294, dated 17th July, 1902 {Paper No. 4]. 

From Chief Commissioner, Central Provinces, No, 6785, dated 28th July, 1902, and 
enclosures [Paper No. 5]. " 

From Chief Commissioner, North-West Frontier Province, No. 704-N , dated 14th 
August, 1902, and enclosure [Papers No. 6]. 

From Government, United Provinces, No, 702, dated 11th August, 1902, and 
enclosures [Papers No. 7]. 

From Chief Commissioner, Assam, No. 39-L. & L.—3794-J., dated 21st August, 1902, 
and enclosures [Papers No. 8]. 

From Agent to Governor General and Chief Commissioner in Baluchistan, No. 1370-Z., 
dated 26th August, 1902, and enclosure [Papers No. 9]. 

From Resident at Hyderabad, No. 318, dated 27th August, 1902 [Paper No. 10]. 

From Government, Bengal, No. 3867-J., dated 22nd August, 1902, and enclosures 
[Papers No. 11]. 

From Government, Bombay. No. 5300, dated 21st August, 1902, and enclosures 
[Papers No. 12]. 

From Government, Madras, No. 1255, dated roth August, 1902, and enclosures 


[Papers No. 13]. 


From Government, Burma, No 1084-L-1., dated 28th August, 1902, and enclosures 
[Papers No. 14]. 

Endorsement by Government of India, Home Department, No. 722, dated 11th Sept- 
ember, 1902, and enclosures [Papers No. 15]. 

From Government, Punjab, No. 1435-S., dated 22nd August, 1902, and enclosures ; 
from ditto, No. 1802-S., dated 16th September, 1902, and enclosure {Papers No. 16]. 

From District Judge, Sitapur, No, 870, dated 18th September, 1902, and enclosure 
{Papers No. 17]. 

From Government, United Provinces, No, 834A., dated 23rd September, 1902, and 
enclosures [Papers No, 18]. 

From ditto, No. 848, dated 29th September, 1902, and enclosures [Papers No. 19]. 

Endorsement by Home Department, No. 1533, dated 15th October, 1902, and enclo- 
sures [Papers No. 20]. 

From T. Ramaswami lyengar, Esq., Retired Subordinate Judge, Coimbatore, dated 
28th October, 1902 [Paper No. 21]. 

From the Hon'ble Mr. A.J. Yorke, Chairman, Chamber of Commerce, Madras, dated 
28th October, 1902 a: No. 22]. 

From Mr. G. K. Harkare, Muddebihal, District Bijapur, Southern Maratha Country, 
Bombay Presidency, dated 17th October, 1902 [Paper No. 23]. 

From Mr. Kedarnath, Vakil, Agra, dated 27th October, 1902 {Paper No. 24]. 

From Government, Bengal, No, 4134-J., dated 1st November, 1902, and enclosure 
{Papers No. 25]. 

From Mr. Madhoban Das, Vakil, Agra, dated 28th October, 1902 [Paper No. 26]. 

From Mr. Nathu Ram, Srigobindpur, District Gurdaspur, dated 11th November, 
1902 [Paper No. 27]. 

rom Government, Madras, No. 1827, dated rst December, 1902 [Paper No. 28]. 

Office Memorandum by Private Secretary to His Excellency the Viceroy, No, 118, 
dated 26th November, 1902, and enclosure [Papers No. 29]. 

From Mr. V. Anantasadasiva lyer, Pleader, Madura, dated 6th December, 1902 
(Paper No. 30]. 

From Registrar, High Court, Calcutta, No. 3312, dated 12th December, 1902, and 


From Government, Bengal, No. 5471-J.,dated 17th December, 1902, and enclosures 


[Papers No. 32) 

From H. David, Esq., Subordinate Judge, Allahabad, dated 19th December, 1902 
[Paper No. 33]. f 

From Government, Bombay, No 8118, dated 22nd December, 1902, and enclosures 
[Papers No. 34]. 

From Government, Madras, No. 36, dated 16th January, 1903, and enclosure [Papers 
No, 35]. 

e. Munshi Fateh Chand, Pleader, Jhelum, dated roth February, 1903, and enclo- 
sure [raver No. 36]. 

rom Government, Madras, No. 171, dated gth February, 1903, and enclosure 

[Papers No. 37]. 

From Government, Burma, No. 628—L.-6 Judicial, dated 17th February, 1903, and 
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54A. Saving of power of Court to prevent 
abuse of procedure, 

54AA, Extension of time granted under sec- 
tion 53 or 54. 

54B. Validation of certain plaints. 

55. Procedure on rejecting plaint. 

56. When rejection of plaint does not pre- 
clude presentation of fresh plaint. 

57. Return of plaint for presentation to 

proper Court. 

57B. Register of civil suits. 

58, Lists of documents and concise state- 
ments. 

59. Production of document on which plain- 
tiff sues. 

61, Suits on lost negotiable instruments, 

62, Production of shop-book. 

63. Admissibility of document not produced 
when plaint filed, 





CHAPTER VII. 


Or THe ISSUE AND SERVICE OF SUMMONS. 
Issue of summons. 


64. Summons. 

66. Personal appearance of parties. 

68. Summons to be either to settle issues or 
for final disposal. 

69. Fixing day for appearance of defendant. 

7o. Direction in summons with regard to 
documents. 

71. On issue of summons for final disposal, 
defendant to be directed to produce 
his witnesses, 


Service of summons. 


72. Delivery or transmission of summons for 
service. 

73. Mode of service. 

974. Service on several defendants, 

75. Service to be on defendant in person, 
where practicable, or on his agent. 

76. Service on agent by whom defendant 
carries on business. 4 

77. Service on agent in charge, in suits for 
immoveable property. 

78. Service on male member of defendant’s 
family. 

78A. Interval between service and attend- 
ance. 

79. Person served to sign acknowledgment. 

80. Procedure where signature is refused 


and service cannot be made on 
person. 

81. Endorsement of time and manner of 
service. 


82, Examination of serving officer. 

83. Substituted service. 

85. Service of summons where defendant re- 
sides within jurisdiction of another 
Court and has no agent to accept ser- 
vice. 
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86. Service within Presidency-towns and 
Rangoon, of process issued by Courts 
outside, 

87. Service on defendant in prison. t 
89. Service where defendant resides out of 
British India and has no agent. 
go. Service in foreign territory through 

British Resident or Court. 

goA. Service on public officer, railway ser- 
vant, Military officer or soldier. 

goAA, Duty of person to whom summons 
is delivered or sent for service. 

gt. Substitution of letter for summons, 

g2A. Service without the intervention of the 
Court. 

92B. Service by post. 


Sepvice of process generally. 
93. Process to be served at expense of party 
issuing. 
94. Service of notices and orders in writing. 
Postage. 
95. Postage. 


CHAPTER VIII. ° 


Or THE APPEARANCE OF THE PARTIES AND 


CONSEQUENCE OF NON-APPEARANCE. 


96. Parties to appear on day and at hour 
fixed in summons for defendant to 
appear and answer. 

97. Dismissal where summons not served in 
consequence of plaintiff’s failure to 
pay fees for service. 

98. Dismissal where neither party appears. 
99. Fresh suit or restoration to file after dis- 
missal under section 97 or 98. 
o9A. Dismissal where plaintiff, after sum- 

mons returned unserved, fails to apply 
for fresh summons. 
100. Procedure where only plaintiff appears. 
to1. Procedure where defendant appears on 
~ day of adjourned hearing. 

Procedure where defendant only ap- 

pears. 

Decree against plaintiff by default to 

bar fresh suit. 
Procedure where defendant residing out 
of British India does not appear. 

Procedure where all of several plaintifis 

do not appear. 

Procedure where all of several defendants 
do not appear. 

Consequence of non-attendance, without 
sufficient cause shown, of party ordered» 
to appear in person, 


102. 
103. 
104. 
105. 
106. 
107, 
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Setting aside of decrees ex parte. 


. Setting aside decree ex parle against 
defendant. . 






Or WritTEN STATEMENTS, SET-OFF AND 
COUNTER-CLAIM. 
SECTIONS. 
110. Written statement. | 
116. Amendment and rejection of written 
* statement. 
113. Consequences of failure to tender or 
amend written statement, 
111. Set-off and counter-claim, 





CHAPTER X. 


OF THE EXAMINATION OF THE PARTIES BY 
THE COURT. 


117. Ascertainment as to admission or denial 
of allegations in plaint and written 
statements. 

118. Oral examination of party, or companion 
of party, or pleader. 

119. Substance of examination to be written. 

120. Consequence of refusal or inability of 
pleader to answer. 





CHAPTER XI, 


Or DISCOVERY AND OF THE ADMISSION, IN- 
SPECTION, PRODUCTION, IMPOUNDING AND 
RETURN OF DOCUMENTS. 


121, Delivery of interrogatories. 

121A. Particular interrogatories to be sub- 

mitted to Court. 

122. Service of interrogatories. 

123. Inquiry into propriety of delivering 
interrogatories. 

124. Service of interrogatories on person 
appointed by Government or on 
member or officer of corporation or 
company. 

126, Interrogatories to be answered by affi- 
davit within certain time. 

125, Power to refuse to answer interroga- 
tories. 

125A. Application to set aside interroga- 
tories. 

127. Procedure in case of omission or refusal 

to answer sufficiently, 

128. Power to demand admission of genuine- 
ness of documents. 

129, Power to order discovery by affidavit 
of documents. 

130. Power to order production of documents 
during suit. 

131. Notice to produce for inspection docu 
ments referred to in plaint, written 
statement or affidavit. 

132. Notice in reply to notice under section 


SAghe 

133. A, plication for order of inspection, 

134A. Production of verified copies of business 
books in lieu of inspection, 


SECTIONS. a 
134B. Inspection by Court where privilege 
is claimed. 

134C. Power to call for affidavit with regard 
to documents alleged to be or to have 
been in party’s possession. 

135. Power to order issue or question on 
which right to discovery depends to 
be first determined. 

135A. Applications for discovery, etc., be- 
tween co-plaintiffs or co-defendants 
or against several plaintiffs, 

136. Consequences of failure to answer or 
give inspection. 

136A. Application of Chapter to minors and 
persons of unsound mind, 

137. Power of Court to send for papers from 
its own records or from other Courts. 

138. Production of documentary evidence. 

142A. Recording of admitted and return of 
rejected documents. 

141. Endorsements. on documents admitted 
in evidence. 

141A, Endorsements on copies of admitted 
entries in letter-books, shop-books, 
accounts and public records, 

142. Endorsements on documents rejected as 
inadmissible in evidence. 

143. Court may order any document to be 
impounded. 

144. Return of admitted documents. 

145.. Provisions as to documents applied to 
material objects. 





CHAPTER. XII, 
OF THE SETTLEMENT OF ISSUES, 


146. Framing of issues. 

147. Materials from which issues may be 
framed, 

148. Power to examine witnesses or docu 
ments before framing issues. 

149. Power to amend, add and strike out 
issues. 

150. Statement in form of issue of question 
of fact or law. 

151. Delivery of judgment on agreement. 
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DISPOSAL OF THE SUIT AT THE FIRS? HEARING, 


152. Where parties are not at issue, 
153. Where one of several defendants is not 
at issue with plaintiff, 
154. Where parties are at issue, 
155. ripe ms either party fails to produce evi- 
ence. 
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SECTIONS. 
157, Procedure where parties fail to appear. 
158. Power to proceed notwithstanding 

default of either party. 





CHAPTER XV. 


Or THE SUMMONING AND ATTENDANCE OF 
WITNESSES. 


159. Summons to attend to give evidence or 
produce documents. 

160. Expenses of witnesses to be paid into 
Court beforehand. 

161. Tender of expenses to witness. 

162. Procedure in case of insufficient payment 
or detention of witness. 

163. Time, place and purpose of attendance 
to be specified in summons. 

164. Summons to produce document only, 

165. Power to require person present in 
Court to give evidence or produce 
document. 

165A, Power of Court to summon as wit- 

nesses strangers to suit. 

166. Service of summons. 

167A, Compliance with summons. 

168. Procedure where witness fails to comply 
with summons. 

169. Removal of attachment on appearance 
of witness. 

170B. Mode of attachment under this Chap- 
ter, 

173. When witness may depart. 

174. Procedure where witness brought before 
Court in custody, cannot give evidence 
or produce document. 

176. Attendance of witnesses in person. 

177. Refusal of party to give evidence when 
required by Court. 

178. Provisions as to witnesses to apply to 

parties. : 
178A. Payment of court-fees and other sums 
in certain cases. 





CHAPTER XVI. 


Or THE HEARING OF THE SUIT AND EXAMINA 
TION OF WITNESSES. 


178B. Right to begin. 
179. Statement of case and production of evi- 
dence. 
181. Witnesses to be examined in oper 
Court, 
182. Mode of taking down evidence in appeal- 
able cases. 
183. Evidence to be interpreted in certain 
cases, 
184. Memorandum when evidence not taken 
down by Judge. 
185. When evidence may be taken in English. 
185A. Power for Local Government to require 
evidence to be recorded in English. 
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186, Taking down of particular question and 
answer. Boom 

187. Noting of objections. 

188. Remarks on demeanour of witnesses. — 

189. Mode of taking down evidence in non. — 
appealable and certain other cases, 

180A. Saving of inherent powers of Court. 

19t. Power to deal with evidence taken down 
by another Judge. 

192. Power to examine witness immediately, 

193. Court may recall and examine witness, 

193A. Evidence given in connected or analo 
gous suits, 





CHAPTER XVII. 
Or AFFIDAVITS. 


194. Power to order any point to be proved 
by affidavit. 

195. Evidence by affidavit in applications, 

196. Matters to which affidavits to be con- 
fined. 

197. Oath by whom to be administered to 
declarant. 





CHAPTER XVIII. 
Or JUDGMENT AND DECREE. 


198, Judgments to be in writing and to be 
delivered. 

199. Power to deliver undelivered judgment 
of predecessor. 

199A. Mode of delivery. : 

201. Translation of judgment. 

202, Judgment delivered and signed not to 
be materially altered or added to. 

203. Contents of judgments, 

203A, Judgments in connected or analogous 
suits, 

205, Drawing up, dating and signing decrees. 

205A. Procedure where Judge has vacated 
office before signing decree. 

206A. Amendment of decree, 

207. Decree for recovery of immoveable pro- 


perty. 
208. Decree for delivery of moveable pro- 
perty- 
209. Interest on principal in decree for pay: 
ment, 
210. Preliminary decree for money when 
postponed or made by instalments. 
211. Decree relating to mesne profits. 
213. Decrees in administration-suit. 
214. Decree in pre-emption suit. 
215, Decrees in suit for dissolution of partner 
ship. 
215A. senile in suit for account between 
rincipal and agent. 
ecree in suit for partition of property 
or separate possession of a share 
therein. 


215B. 












216. Decree whe 
mee allowed. : 
_a17. Certified copies of judgment and decree 
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CHAPTER XIX, 


Or Costs. 


218, Costs of applications. 

219. Judgment or order to direct by whom 
costs to be paid. 

220, Power of Court as to costs. 

221. Set-off of costs against sum admitted or 
found to be due, 

222. Interest on costs and payment out of sub- 
ject-matter, 


222A. Finality of order asto costs, + 





CHAPTER XxX. 


Of THE EXECUTION OF DeCREES AND ORDERS. 
GENERAL. 


222B. Application of Chapter to orders. 
222C, Definition of Court which passed a 
decree. 


Courts by which decrees may be executed. 


223. Court by which decree may be executed, 
223A. Jurisdiction of Court executing decree. 


Execution beyond local limits of jurisdiction of 
Court which passed the decree. 


223B. Precepts. 

229. Execution of decrees passed by British 
Courts in places to which this Chapter 
does not extend or in foreign territory. 

229B. Execution of decrees passed by Courts 
of Native States. 

229A, Issue of precepts by British Indian 
Courts for execution to certain British 
Courts in foreign territory. 


Questions to be determined by Court executing 
decree. 

244. Questions to be determined by Court 
executing decree. 

244A, Powers of Court to which precept is 
issued 

257A. Agreement as to satisfaction of judg- 
ment-debt. 

258. Payment out of Court to decree-holder, 


Application for execution of decree. 


230, Application for execution. 
230B. Execution barred in certain cases. 
231. rg teeny for execution by joint decre¢- 
older. 
232. Application for execution by transferee 
of decree. 
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233. Transferee of decree to hold subject 





decree-holder, 

234. Application for execution against estat 
of deceased judgment-debtor. 

235. Form of application for execution, 

230. Application for attachment of moveable 
property not in judgment-debtor’s 
possession. 

237. Application for attachment of immove- 
able property to contain certain parti- 

culars. 

238. Power to require certified extract from 
Collector's register in certain cases, 

238A; Security in case of order for execution 
of decree under appeal. 


Stay of execution. 


238B. Stay of execution pending reference to 
Court which passed decree. 

243. Stay of execution pending suit between 
decree-holder and judgment-debtor. 

243A. Power of Court to require security and 
impose conditions. 

243B. Stay of execution of appealable decree, 


Procedure in execution. 


256. Immediate execution. 

245. Procedure on receiving application for 
execution of decree. 

246 Execution in case of cross-decrees, 

247. Execution in case of cross-claims under 
same decree. 

230A. Discretion of Court to refuse execution 
against person and property. 

248. Notice to show cause against execution 
in certain cases, 

248A, Duty of Court to proceed with execu- 
tion if in position to proceed. 


248B. Procedure where judgment-debtor 
objects. . 

248C. Allowance of time, adjournments and 
notice. 


248F. Setting aside of order dismissing for 
default decree-holder’s application. 

248H. Removal of application. 

248). Setting aside of order made ex parte. 

248L. Witnesses. : 

250. Process for execution. 


Mode of execution. 


252. Enforcement of decree against legal re- 
presentative. 

253. Enforcement of liability of surety, 

254. Decree for payment of money. 

259. Decree for specific moveable property. 

260. Decree for specific performance or re- 
stitution of conjugal rights or recovery 
of wife. 

260A. Discretion of Court in executing de- 

crees for the restitution of conjugal 


rights. 


ie 


equities enforceable against original 








SECTIONS, \ 7 
261. Decree for execution of instruments or 


245A. Prohibition of arrest or detention. in 


2086. 
272. Attachment of property in custody of 


ee, 


ye ate 


"273. Attachment of decrees, 
274. Attachment of immoveable property. 
275+ ope of attachment after satisfaction 


endorsement of negotiable instru- 
: ments, 
263. Decree for immoveable property. 
264. Decree for delivery of erm iene pro- 
perty when in occupancy of tenant. 
265. “Sytendg of estate or separation of 
_ share. 


Arrest and detention in the civil prison, 
336. Arrest and detention of judgment-debtor, 


rison of woman in execution of decree 

‘or money. 

245B. Discretionary power to permit judg- 
ment-debtor to show cause against 
detention in prison, 

337. Warrant for arrest to direct judgment- 
debtor to be brought up. 

653. Cancellation of warrant or release of 
judgment-debtor from arrest on 
ground of illness. 

337A. Proceedings on appearance of judg- 
ment-debtor in obedience to notice or 
after arrest. 

338 Subsistence-allowance. 

342. Detention in prison and release. 

342A. Release from the civil prison on ground 
of illness. 


_ Attachment, 
ATTACHMENT GENERALLY. 


266. Property liable to attachment and sale, 
garnishment or charging in execution 
of decree. 

267. Power to summon and examine person 
as to property liable to be, seized, 

223BB. ‘Ateachimant in case of decree 
money. 

255. Attachment in case of decree for mesne 
profits or other matter, amount of 
which to be subsequently determined. 

269. Attachment of moveable property, other 
than agricultural produce, in posses- 
sion of judgment-debtor. 

269A. Attachment of agricultural produce. 

269AA. Arrangements and directions as -to 
agricultural produce under attachment. 

260B. Partial exemption from attachment 
of agricultural produce. 

271. Seizure of property in dwelling-house. 

268. Attachment of moveable property not in 

* possession of judgment-debtor. 
268A. Attachment of share in moveables. 
208F. Attachment of salary or allowances of 

public officer or servant of railway 
company or local authority. 

Attachment of partnership property. 


for 


Court or public officer. 


decree. 


SECTIONS, 


e2gl. 


277. Order for payment of coin or | 


' notes to party entitled under decree. pas 
285. Property attached in execution of de- — 


crees of several Courts. 


Garnishee Orders. 
268AA. Garnishee orders, 


268C, Investigation of claims and objections 


by garnishee or third person. 
268D. Payment to discharge garnishee. 


Charging Orders» 
268E. Charging orders. 
268EE. Special orders attaching rights to 
realize certiin rents, profits or other 
debts. 


Restraint on Alienation. 


276. ‘Private alienation of property after 
attachment to be void. ; 


Investigation of claims and objections. 
278. Investigation of claims and objections. 


Sale. 
SALE GENERALLY, 


284. Power to order aah ld attached to be 
sold and proceeds to be paid to person 
entitled. 
Sales by whom conducted and how 
made, 
Proclamation of sales by public auction, 
Indemnity for Judges and public officers, 
Mode of making proclamation. 
Time of sale. 
Adjournment or stoppage of sale. 
291A. Saving of certain sales. 
293- pinta purchaser answerable for loss 
on re-sale, 
294. Entry of satisfaction where decree-holder 
purchases. 
292. Restriction on bidding or purchase by 
officers, 
295A. Avoidance of processes in execution of 
decree set aside. 


285, 


287. 
288, 
289. 
290. 


SaLe oF MOVEABLE PROPERTY, 

295B. Sale of agricultural produce. 

295BB. Special provisions relating to grow- 
ing crops. 

296. Negotiable instruments and stock. 

297. Other moveable property. 

208, Irregularity in sale of moveable pro- 
erty. 

299. Delivery of moveable property, debts and 
shares. 

302. Transfer of negotiable instruments and 
shares. ' 


303. Vesting order in case of other property. 


Sauk AND DELIVERY OF IMMOVEABLE PROPERTY, — 
304, What Courts may order sales of immove- 
able property. 





“SECTIONS. 


Transfer to Collector of decrees for execution | 


et 


405. Postponement of sale of immoveable 
property to enable judgment-debtor to 
raise amount of decree. 

306. Deposit by purchaser of immoveable 
property and re-sale on default. 

307. Payment in full of purchase-money of 
immoveable property and re-sale on 
default. 

310, Co-sharer to have preference in bidding 
in certain cases. ae 

310A, Application to set aside sale on depo- 
sit of judgment-debt, 

311. Application to set aside sale of immove- 
able property on ground of irregularity 
or gross inadequacy of price. 

313) Be by purchaser to set aside sale 
of any property on ground of judg 


ment-debtor having no_ saleab 
interest. 

312. Sale when to become absolute or be 
set aside, 

315. Return of purchase-money in certain 
cases, 

316. Certificate to purchaser of immoveable 
property. 


317. Suit against purchaser not maintainable 
on ground of purchase being on behalf 
of another. 


318. Delivery of immoveable property in occu- 


pancy of judgment-debtor. 
319. Delivery of immoveable property in 
occupancy of tenant. 
326. Where Court may authorize Collector to 
stay public sale of land, ‘ 
327. Power for Local Government to make 
rules as to sales of land in execution 
of decrees for payment of money. 
327A. Stay of sale of immoveable property. 


against immoveable property. 

320. Transfer of decrees to Collector for exe 
cution. 

321. Procedure on transfer of decree to Col- 
lector for execution. 


322A, Notice to be given to decree-holders and 


to persons having claims on property.’ 

Amount of decrees for at of 

money to be ascertained, 

moveable property available for their 

satisfaction. 

322C, Where District Court may issue notices 
and hold inquiry. / 

322D. Effect of decision of Court as to dis- 
pute arising under section 322B or 
322C. 

323. Scheme for liquidation of decrees for 
payment of money. 

324. Recovery of balance (if any) after let- 
ting or management. 

324A, Collector to render accounts to Court. 

325. Sales how to be conducted, 

325A. Restrictions as to alienation by judg- 
ment-debtor or his representative, and 
rosecution of remedies by decree- 

~ holders, 


322B. 


and im- | 


| THE GAZETTE OF iNDIA, MARCH 21, 1903. 








| 


SECTIONS, 


325B. Provision where property is 
districts, 

325C. Powers of Collector to compel attend- 
ance and production. 


in several 


Payment and distribution of assets realised in 


execution, 


257. Modes of paying money under decree, 
295. Proceeds of execution-sale to be rate- 
ably distributed among decree-holders. 


Resistance to execution, 


328. Resistance or obstruction to execution 
of decree, 

331. Procedure in case of resistance or ob- 
struction by claimant other than judg- 
ment-debtor,. 

332. Procedure in case of person dispossessed 
of property disputing right of decree- 
holder to be put into possession. 

333- Transfer of property by the judgment- 
debtor after institution of suit. 

334, Procedure in case of resistance or 
obstruction to possession by judgment- 
debtor or at his instigation. ; 

335. Procedure in case of resistance or ob. 
struction to posséssion by claimant 
other than judgment-debtor. 

335A. Plea of resistance, obstruction or dis- 

possession barred in certain cases. 


Return of process for execution of decree. 
343. Endorsement on process. 


CHAPTER XxXI. » 
Or INSOLVENCY. 


Insolvency jurisdiction, 

. Acts of insolvency, 

. Application for declaration 
vency. 

Contents of application, 

Conditional order, 

Duties of debtor. 

Seizure of property and arrest of debtor. 

Procedure at hearing. 

Dismissal of application. 

Declaration of insolvency. 

Appointment of receiver. 

Powers exerciseable by receiver by 
leave of Court. 

Debts provable in insolvency. 

Mode and costs of proof. 

358. Secured creditors. 

359. Interest. 
60. Debt payable ata future time. 

360A. Disallowance and reduction of claim 

to dividend, 
3603. Distribution, 
360C Special provisions in regard to im- 
moveable property. 
3601). Compositions. 
360E. Annulment of fraudulent transfers. 


of insol- 
347: 
348. 
349- 
350. 
351. 
352 
353: 
354 
355: 


356. 
357: 





, ee oe SSR — 


SECTIONS, 
360K, Dividends. 
300G, Management by and allowance to in- 
solvent. 

360GG. Right of insolvent to surplus. 

360H. Discharge. 

3601. Effect of order of discharge. 

360). Power to annul declaration of insol- 
vency. 

360K. Imprisonment of dishonest debtor. 

300k. Undischarged insolvent _ obtaining 
credit, 

360M. Subordination of Courts and appeals, 





> PART III, 


pe 


fe 


Nek 


373: Withdrawal of suit or 


OF INCIDENTAL PROCEEDINGS. 
* 


: — 


CHAPTER XXII. 


OF THE DEATH, MARRIAGE AND INSOLVENCY 
OF PARTIES. 


361. No abatement by party’s death, if right 
to sue survives. 

362. ‘Procedure where one of several plaintiffs 

, or defendants dies and right to sue sur- 
vives. 

363. Procedure where one of several plain- 
tiffs dies and right to sue does not 
survive to surviving plaintiffs alone or 
where sole, or sole surviving plaintiff 
dies, 

366. Abatement where no application by 
representative of deceased plaintiff. 

367. Procedure where dispute as to repre- 
sentative of deceased plaintiff. 

368. Procedure where defendant dies before 
decree. 

368A. Legal representative in case of es- 
cheat. 

368B. Application of sections 363 to 368 
to suits by or against person in re- 

| presentative capacity or as holder of 
office. 

368C. Saving of proceedings taken in igno- 
rance of death of party. 

369. Suit not abated by marriage of female 
party. 

370. When plaintifi’s insolvency causes abate- 
ment of the suit. 

371. Effect of abatement or dismissal. 

372. Procedare in case of assignment before 
final order in suit. 

372B. Application of Chapter to proceedings, 





CHAPTER XXIII. 
Or THE WITHDRAWAL AND ADJUSTMENT OF 
Suits, 
abandonment of 
part of claim, 


Wait ie 
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SECTIONS. . 
374. Limitation not affected by first suit, 
375. Compromise of suit. 
375A. nS a subsequent to decree not 

affected. 
375B. Application of Chapter to set-off and 
counter-claims., 





CHAPTER XXIV. 


Or PAYMENT INTO Court. 


376. Deposit by defendant in satisfaction of 
claim, 
379. Procedure where plaintiff accepts depo- 
sit as satisfaction in part or in full. 
379A. Chapter to apply to payments under 
section 257. 


CHAPTER XXV. 


Or REQUIRING SECURITY FOR Cosrs, 


380. Security for costs when demandable 
from plaintiff, 
381. Effect of failure to furnish security. 


CHAPTER XXVI. 
Or COMMISSIONS AND LOCAL INVESTIGATIONS. 


Commissions for the examination of 
witnesses. é 


383. Commission for examination of person 
within jurisdiction. 

386. Commission for examination of person 
beyond or leaving jurisdiction or of 
officer, 

387. Commission for examination of person 
outside British India, 

388. Duty and powers of Court receiving 
commission for examination of person. 

390, When depositions may be read in eyi- 
dence. . 

391. Provisions as to execution and return 

of commissions to apply to commis- 
sions issued by foreign Courts, 


Local investigations and commissions for such 
investigations. c 


391A. Power to hold trial on spot. 
391AA. Local Inspection. 
392. Commission for local investigation. 


Commissions for the examination or adjust 
ment of accounts. 


394. Commission to examine or adjust ac- 
counts, 


Commissions for the making of partitions. 


396. Commission to make partition of non- 
revenue-paying immoveable prop-rty. 






General provisions as to commissions. 

387A. Notice. 

397- Expenses of commission to be paid into 

ourt, 

398. Powers of Commissioners. 

399. Attendance, examination and 
ment of witnesses before 
sioners. 


4oo. Appearance of parties before Commis: 
sioner, 


punish- 
Commis- 


* 


PART IV. 
_ ‘OF SUITS IN PARTICULAR CASES. 
kta 


CHAPTER XXVIL 


Su!Ts BY PAUPERS. 


_ 401. Institution or continuation of suit by 
. person as a pauper, 
402. Who may apply to institute or con- 
tinue suit as pauper, 
403. Contents, signature, verification and 
. presentation of application. 
406. Examination of applicant. 
407. Rejection of application. 
408. Notice of day for receiving and hearing 
evidence for and against application. 
409. Procedure at hearing. 
_ 410. Procedure where application granted, 
411. Procedure where pauper plaintiff suc- 
ceeds. 
414. Dispaupering. 
412. Procedure where pauper fails or com- 


romises. 
yo 4v2A. Doatvation of court-fees and other 
“ moneys ordered to be paid to the 
Government. 

2 413. Effect of order dismissing or rejecting 
application to institute or continue 
suit as pauper. 

413A. Application of chapter to set-off and 
counter-claims. 









CHAPTER XXVIII, 


Syrrs BY OR AGAINST THE GOVERNMENT OR 
; PuBLic OFFICERS. 


416. Suits by or against Secretary of State 
in Council. 
417. Persons authorized to act for Govern- 
ment, 
418. Plaints in suits by or against Secretary 
of State in Council. 
419, Agent for- Government to receive pro- 


cess. ' 
420, Fixing of day for appearance on behalf 
of Secretary of State in Council. 





erson able to answer 


questions rélating 
ernment. ; 

423. Extension of time to enable defendant 
rons officer to make reference to 

overnment, 

424. Notice previous to suin Secretary of 
State in Council or public officer. 

424A. Modification of certain sections in 
cases under this Chapter. 

426. Procedure in snits against public officer. 

428. Exemption of public officer from arrest 
and personal appearance, ue 

429. Procedure where decree against Gov- 
ernment or public officer. 

547. No security tobe required from the 
Government or a public officer under 
sections 545 and 546, 


421, Attendance of 


a 


CHAPTER XXIX. 


Suits BY ALIENS AND BY OR AGAINST FOREIGN 
AND NATIVE RULERS. 


430. Suits by alien friends. 

420A. Suits by alieu enemies. 

421. Suits by Foreign States, 

432. Persons specially appointed by Gevern- 
ment to prosecute or defend for pringes . 
er chiefs. > 

433. Suits against princes, chiefs, ambas- 
sadors and envoys 

434. Style of princes and chiefs as parties to 
sults. 





. CHAPTER XXX. 


SUITS BY OR AGAINST CORPORATIONS AND 
COMPANIES. 


435. Subscription and verification of plaint 
in suit by corporation or company. 

436. Service on corporation or company. 

436A. Power to require personal attendance 
of officer of corporation or company. 


CHAPTER XXXL. 


SUITS BY OR AGAINST TRUSTEES, EXECUTORS 
AND ADMINISTRATORS, 


437. Representation of beneficiaries in suit 
concerning property vested in trustees, 
etc. 

438. Joinder of all trustees, executors and ad- 
ministrators. 

439. Husband of married trustee, adminis 
tratrix or executrix not to join. 


CHAPTER XXXII. 
SUITS BY OR AGAINST MINORS AND PERSONS 
OF UNSOUND MIND. 
440. Minor to sue by next friend. 
VK 






to suit against Gov- } x 


PS 445 W 






SECTIONS. 


(443: Guardian for the suit to be appointed 
ry by Court for minot’defendant. 
may-act as next friend or be ap- 

4 pointed guardian for the suit, 

441. Representation of minor by next friend 
or guardian for the suit, 

461. Receipt by next friend or guardian for 
the suit of property under decree for 
minor, 

462. Agreement or compromise by 
riend or guardian for the suit. 

463. Retirement, removal or death of next 

. friend. 

458. Retirement, removal or death of guar- 

dian for the suit. 


next 


450. Course to be followed by minor 
plaintiff or applicant on attaining maj- 
ority. 

454. Where minor co-plaintiff attaining 


majority desires to repudiate suit. 

455. Unreasonable or improper suit. 

455A. Application of Chapter to certain pro- 
ceedings and to persons of unsound 
mind. 

464. Saving for princes and chiefs and for 
local laws, 

464A. Execution of certain orders, 





i ~ CHAPTER XXXII. 


.. SUITS BY OR AGAINST MILITARY MEN. 


465. Power for officer or soldier who cannot 
obtain leave to authorize any person 
to sue or defend for him. 





CHAPTER XXXIV. 


SulITS BY OR AGAINST FIRMS AND PERSONS 
CARRYING ON BUSINESS IN NAMES OTHER 
& THAN THEIR OWN. 


469A. Suing of partners in name of firm, 

409AA. Right of suit on death of partner. 

469B. Notice in what capacity served. 

469C. Appearance of partners, 

469D. Execution of decree against firm. 

469E. Suits between co-partners, 

469F. Suit against person carrying on busi- 
ness in name other than his own. 





CHAPTER XXXV., 


INTERPLEADER. 

470. Where interpleader-suit may be insti- 
tuted. 

471. Plaint in interpleader-suit. 

472. Payment or deposit in Court, 

473- Procedure at first hearing, 

474. Bar of interpleader-suits by agents or 
tenants. 

475. Charge of plaintiff’s costs, 

476. Procedure where defendant is suing 
stake-holder. 


, 


PROVISIONAL REMEDIES. 


CHAPTER XXXVI. 


Or ARREST AND ATTACHMENT BEFORE JUDG. 


MENT. 
Arrest before judgment. 


SECTIONS. 


477. Application during suit for security from 
defendant, 

480. Procedure on application by surety to 
be discharged. 

481. Procedure where defendant fails to give 
security or find fresh security. 


‘et 


491A. Prohibition of arrest of women Before | 


judgment. 
482. Subsistence-allowance 
arrested. 


of: defendants 


Attachment before judgment, 


483. Application before judgment for security 
ta defendant, and in default for 
attachment of property. . 

Investigation ot dais to property at- 
tached before judgment. w 

Removal of attachment when security 
furnished or suit dismissed. 

Attachment before judgment not to affect 
rights of strangers, nor bar decree- 
holder from applying for sale. 

490. Property attached before judgment not 

to be re-attached in execution of 


487. 
488. 


459. 


decree. 
490A. Agricultural produce not attachable 
before judgment. . 


Compensation for improper arrest or attach- 


ment, 


491. Compensation for obtaining arrest or at- 
tachment on insufficient grounds. 


CHAPTER XXXVII. 


OF TEMPORARY INJUNCTIONS AND INTERLOCU- 


TORY ORDERS. 
Temporary injunctions, 


492. Cases in which temporary We. 
be granted. : 

493. Injunction to restrain repetition or con- 
tinuance of breach, 

494. Notice to opposite party. 

495. Injunction to corporation or company 
tn bind its members and officers. 

496. Discharge, varying or setting aside of 
order for injunction, z 

497. Compensation to defendant for issue of 
injunction on insufficient grounds. 











- Interlocutory oraers. 


SECTIONS. rs 

498. Power to order interim sale of perishable 
articles, 

499. Power to make order for detention, pre- 
servation or inspection or making in- 
ventory, of subject-matter, and to 
authorize entry, taking of samples and 
experiments. 

500. Notice of application under section 498 
or 499. 

501. Putting of party inimmediate possession 
of land the subject-matter of suit. 

502. Deposit of money or thing in Court. 





*% | CHAPTER XXXVIIL 
by Sail 
APPOINTMENT OF RECEIVERS. 


§03. Power of Court to appoint receivers 

504. Appointment of Collector to be re- 
ceiver. 

505. Exercise of powers under this Chapter. 


+ 
. 


PART VI. 
OF SPECIAL PROCEEDINGS. 


CHAPTER XXXIX. 


REFERENCE TO ARBITRATION, 


Arbitration tn suits. 


506. Parties to suit may apply for order of 
‘. reference. 

507, Nomination, election or choice of arbi- 
trator. 

508. Order of reference. 

509. Where reference is to two or more, order 
to provide for difference of opinion. 

510. Power of Court to appoint arbitrator in 
certain cases, 

512. Powers of arbitrator or umpire appointed 
under section 509 or 510. 

512A. Removal for misconduct. 

513. Summoning witnesses and default. 

514. Extension of time for making award. 

515. When umpire may arbitrate in lieu of 
arbitrators. 

516. Award to be signed and filed. 

517, Statement of special case by arbitrators 

or umpire. 

518. Power to modify or correct award, 

519. Order as to the costs of arbitration. 

§20. Where award or matter referred to arbi- 
tration may be remitted. 

521, Grounds for setting aside award, 

$22. Judgment to be according to award, 


Agreements to refer to arbitration. 


523. Application to file in Court agreement to 
refer to arbitration. 





‘SecTions. t : , 

523A. Stay of proceedings where there is At y 
agreement to refer to arbitration. 

524. Provisions of Chapter applicable to 


proceedings under section 523. 


Arbitration without the intervention of a 
Court. 
525. Filing award in matter referred to arbi- 
tration without intervention of Court. 
526. Filing of such award. 


Appeals from decrees on award. 


526A. Appeals. 
526B, Exclusion of certain words in the speci- 
fic Relief Act, 1877. 





CHAPTER XL, 


Or PROCEEDINGS ON AGREEMENT OF PARTIES, 


527. Power to state case for opinion of Court. 

528. Where value of subject-matter to be 
stated, 

529. Agreement to be filed and numbered as 
suit. ’ 





CHAPTER XLI, 


Or SUMMARY PROCEDURE ON NEGOTIABLE IN- 
STRUMENTS, 


532. Institution of summary suits upon bills 
of exchange, etc, 

§33. Defendant showing defence on merits to 
have leave to appear. 

534. Power to set aside decree, 

535. Power to order bill, etc,, to be deposited 
with officer of Court, 

536. Recovery of cost of noting non-accept- . 
ance of dishonoured bill or note, 

537. Procedure in suits under this Chapter, 

538 Application of Chapter. 





CHAPTER XLII 
OF SUITS RELATING TO PuBLIC CHARITIES, 


539: When suits relating to public charities 
may be brought. 





PART VII. 
OF APPEALS, 


ae es ’ 
CHAPTER XLII. 
OF APPEALS FROM ORIGINAL DECREES, 


540. Depoel from original decree. 

540A, Who may appeal, 

$41. Form of appeal. 

541A. Particulars to be contained in memo- 
randum, 


VK2 





‘ 


h be 


* 
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* 
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~ SECTIONS. 


"THE GAZE 





542. Grounds which may be taken in appeal. 
543. Amendment of memorandum of appeal. 


' 343A. Rejection of memorandum of appeal. 


543B. Saving of power of Court to prevent 
abuse of procedure, 

543BB. Validation of certain memoranda of 
appeal. 

543C. Extension of time granted under sec- 
tion 543 or 543A. 

543D. Procedure on rejecting memorandum 
of appeal. 

543E. When rejection of memorandum of 
a je does not preclude preferment 
of fresh appeal. 

543F. Return of memorandum of appeal for 
presentation to proper Court. 

544, Reversal or modification of whole decree 
proceeding: on common ground and 
appealed from by one of several plain- 
tiffs or defendants. 


Execution of decrees under appeal. 


545. Stay of execution of decree under ap- 
peal. 


‘546. Security for execution of decree under 


appeal. 


~ vate 


Procedure on admission of appeal. 


548. Registry of memorandum of appeal. 


» 549. Security for costs from appellant. 
. 551. Power to dismiss appeal without notice 


to respondent. 

552. Day for hearing appeal. 

550. Notice to Court below and transmission 
of papers. : 

553- Publication and service of notice of day 
for hearing appeal. 

554. Contents of notice. 


Procedure on hearing of appeal. 


555. Hearing. 

550. Dismissal of appeal for appellant’s de- 
fault or for non-service of notice 
through failure to deposit costs. 

558. Re-admission of appeal dismissed for 
default. 

559. Power to adjourn hearing, and direct 
persons appearing interested to be 
made respondents, 

560. Re-hearing on application of respondent 
against whom ex parte decree made. 

561. Objection by respondent F 

562, Remand of case is Appellate Court. 

564. Restriction on remands. 

565. Duty of Appellate Court where evidence 
on record sufficient. 

566. Framing of issues by Appellate Court 
and reference for trial to Court below. 

568. Production of additional evidence in 
Appellate Court, 


Sudgment in appeal. 
571. Judgment in appeal, 
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575. Decision where appeal heard by two or — 
more Judges. : 
576. Concurring and dissentient judgments, 
577. What appellate judgment may direct, 
578. No decree to be reversed or modified 
for error or irregularity not affecting — 
merits or jurisdiction. 
578A. Procedure where objection is taken 
on appeal or revision that suit or ap- 
peal was not properly valued for pur- 
pose of jurisdiction. 
579. Preparation of decree in appeal. 
879A. Effect and construction of appellate 
decree. 4 ? 
5798. Amendment of appellate decree. 
580. Copies of judgment and decree tobe 
furnished to parties. + cine 
581. Certified copy of decree to be sent to 
lower Court. 
582. Appellate Court to have same powers as 
Courts of original jurisdiction. 
583. Execution of decree of Appellate Court. 


CHAPTER XLIV. 
Or APPEALS FROM APPELLATE DECREES. 


584. Second appeals to High Court, 

585. Power of High Court to determine issues 
of fact. 

587. Provisions as to second appeals 


—_——_ 


CHAPTER XLV. 
Or APPEALS FROM ORDERS. 


388. Orders appealable. 

589. What Courts to hear appeals from 
orders. 

590. Procedure in appeals from orders. 

591. No other appeal from orders ; but error 
therein may be set forth in) memoran: 
dum of appeal against decree. 





CHAPTER XLVI. 
Or PAUPER APPEALS. 
592. Who may appeal as pauper. 


CHAPTER XLVIIL. i. 
OF APPEALS TO THE KING IN COUNCIL. 


594. “Decree” defined for purposes of 
Chapter, : ? 

595. When appeals lie to King in Council. 

590. Bar of certain appeals. 

597. Bar of certain other appeals. 

598 Application to Court whose 
complained of. 

603. Admission of appeal and procedure 
thereon, 


decree 










‘ 


a } oy if 
604, Revocation of acceptance of security. |, 
sty Powet toMerdér fubthér security or fe - 
ment, 
Refund of balance of deposit. 
Powers of Court pending appeal. 
Increase of security found inadequate. 
Execution of orders of King in Council. 
Appeal against order relating to execu 
tion of order of King in Council. 
Power for High Court to make rules. 
Saving of His Majesty’s pleasure, and 
of rules for conduct of business before 
Judicial Committee. 


607. 
608. 
609. 
610, 
611. 


612. 
616. 





PART VIII. 


CHAPTER XLVIII. 
Or REFERENCES TO THE HiGH Court. 


617 Reference of question to High Court. 

618. Court may pass decree contingent upon 

opinion of High Court. 

619. Judgment of High Court to be transmit- 
ted, and case disposed of accordingly. 

620. Costs of reference to High Court. 

621. Power to alter, cancel or set aside 
decree or order of Court making 
reference. 

646A. Power to refer to High Court ques- 
tion8 as to jurisdiction in small causes. 

546B. Power for District Court to submit for 
revision proceedings had under mis- 
take as to jurisdiction in small causes. 





CHAPTER XLIX, 


Or REVISION BY THE HIGH Court. 


622. Power for High Court to call for record 
of case not appealable to High Court, 
622A. Costs of proceeding under section 622, 


PART IX. 


CHAPTER L. 
Or REVIEW, 


623. Application for review of judgment. 

624. To whom application for review may be 
made. 

625. Form of applications for review. 

625A. Validation of certain applications for 
review. 

626 Rejection and grant of application. 

627. Heating of review in Court consisting of 
two or more Judges. 


| SECTIONS. ‘ 


629. Order of rejection final and coacieae 


application for review. 


_ Ogu. Registry of application granted, and — 


order for re-hearing. 
ab 


PART X. 


CHAPTER LI. 


SPECIAL RULES RELATING TO CHARTERED 
Hicu Courts. 


631. Chapter to apply only to Chartered High 

ourts. 

632. Application of Code to Chartered High © 
Courts. 

633. Chartered High Court to take evidence 
and record judgments, decrees and 
orders according to its own rules. 

634. Power for Chartered High Court to. 
order execution of decree before as- 
certainment of costs. . 

635. Saving of. powers of Chartered High? 
Courts in respect of addressing” 
Court and the admission of 

636. Who may serve process of Hi 

637. Non-judicial and quasi-judicial acts cap- 
able of being done by Regal of © 
Chartered High Court. %. i 

638. Provisions of Code not applicable to 
Chartered High Courts in original civil 

jurisdiction, “ 

639. Code not to affect Chartered High Courts 
in exercise of insolvent ‘urisdiction. : 






PART XI. 


CHAPTER LIL. 
MISCELLANEOUS. 


640. Exemption of certain women from per- 
sonal appearance. ‘ 

641. Power for Local Government to exempt 
from personal appearance, : 

642. Persons exempt from arrest under civil 
process. . 

644. Use of forms in third schedule.) 

645. Language of subordinate Courts. 

645A. Assessors in certain maritime cases, 

646. Power of Registrars of Small Cause 
Courts to state cases, 

647. Miscellaneous proceedings, 

648. Procedure when person to be arrested 
or property to be attached is outside 
district. 

649. Rules applicable to all civil process for 
arrest, sale or payment. 


+, . . . 4 
subject to objections to admission of 


they! 
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The ions printed in heavy italics denote the altera- 
f arn proposed by the Select Committee. } 
No. II. 


A bill to consolidate and amend the Law 
relating to the Procedure of the Courts 
of Civil Judicature. 


WHEREAS it is expedient to consolidate and 
amend the law relating tothe procedure of the 
Courts of Civil Judicature; It is hereby enacted 
as follows :— 


PART I. 
PRELIMINARY. 
CHAPTER I. 


1. (7) This Act may be, called the Code of 


(esShort title, com- Civil Procedure, 190 : 
mencement ' and Deeg irae 
extent. 


(2) It shall come into force on the first day 
» 190. 

(3) This section and sections 578A and 
653B extend to the whole of British India, 
Thé other sections extend to the whole of 
British India, except the Scheduled Districts 
other than Sindh. 


2. In this Code, unless there is anything 
Definitions repugnant in the subject 
- or context,— 


(a) “agricultural produce” means 
growing crops and such crops after 
they have been reaped or gathered, 
so long as they are deposited on the 
land on which they have grown, or on 
a threshing-floor or place for treading 
out grain, or the like, or in a fodder- 
stack, whether in the fields or within 
a homestead: 


(b) “agriculturist” means a person who 
‘ordinarily, by himself or by members of 
his family or by his servants, earns his 
livelihood, wholly or principally, by agri- 
culture, or ordinarily engages personall 
in agricultural labour; and an agricul- 
turist who, without any intention of chang- 
ing his status as such, temporarily ceases 
so to earn his livelihood by agriculture 
or to engage personally in agricultural 
labour, or who is prevented from so earning 
his livelihood or engaging in agriculture by 
age or bodily infirmity or by necessary 
absence in Government service, does not 
thereby cease to be an agriculturist. 


Explanation.—For the purposes of 
this definition, “agriculture” includes 
market-gardening : 

(c) expressions referring to “appearing” 
do not, except in the case of an Seer’ 
for adjournment which, if made 


of 
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‘ The}Code of Civil Procedures, 190 . 
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y a party 


hes 


> 





in person, would be granted by the Court, ey | 

include the mere attendance of a pleader = 

where such pleader, by reason of wantof =~ | 

instructions, is unable to proceed with the al 

case; 
«d) “ cause of action" means all the facts 4 

which it would be necessary for a party to 

allege, and, if not admitted, to prove,in . 

order to support hisclaim toadecree orto 

an order capable of execution ; butit does | 

notinclude the evidence necessary for proving = = ~~ 

such facts, and it does mot depend upon the Oe 

nature of the relief sought : “4 


(e) “Chief Controlling Revenue-authority” ;; 

means,— ve 

(i) in the Presidency of Fort St. George ~~ 

and the territories respectively 

under the administration of the 

Lieutenant-Governors of 

and the United Provinces of Agra . 

and Oudh—the Board of Reyenue;, © 

(ii) in the Presidency of Bombay, outside — 
Sindh and the limits of the Pres#- 

dency-town—a Commissioner; . + 


(iii) in Sindh—the Commissioner}ay) + | 
(iv) in the Punjab and Burma—the Finan- 
cial Commissioner; and . 
(v) elsewhere—the Local Goverhment . ~ 
or such officer as the Local Géverns® * 
ment may, by notification inj the «| 
local official Gazette, appoint in this * 
behalf: ‘ 
(f) “Collector” includes every offieer pem + 
forming the duties of a Collector of land~ 
revenue; 


(g) “decree” means the formal expression 
of an adjudication upon any right claimed, 
or defence set up, in a Ciyil Court where 
such adjudication, so far as regards the . 
Court expressing it, decides the suit or appeal 
or other proceeding terminable in such an 
adjudication under this Code or any other 
enactment or rule of law for the time being 
in force. 

It includes @ preliminary decree * 
and the formal expression of— 23, 


(4) a decision under section 31 0r 54 | 
rejecting a plaint ; SS ae 

(di) a decision determining any question ~ 
referred to in section 204, 8 not 
specified in section 588 and not 
such a decision as is sontionel 
in sub-clause (v) ; 

but it does not include the formal expres- 
sion of— 

(ii) a decision under section 97, 
Io2 or 556, dismissing a 
appeal ; 

(4v) a decision of an interlocutory chars 
acter not turning on the merits or 
affecting the result ofa suit or other 
proceeding as a whole ; 

(v) a decision under section 366, clause (a), 
declaring that a sut has abated 


990A, . 
suit or 




















(vi) a decision under section allow- 
. . inga plaintiff to withdraw from a suit 

bets abandon part of his claim with 
-« liberty to bring a fresh suit ; 


: ‘a decision granting or refusing an 
5 al era under pter L for a 
tke | ew ; 
Be ’ (@wiit) a decision granting or refusing a 
; , Mtiineate of leave to appeal to Bis 
ie _* *) Majesty in Council ; 
‘ a decision under section 592 reject- 
a? f or refusing leave to prefer an 
‘pppeal as a pauper ; 


“(@) a decision dismissing ana pplication 
for the removal of a trustee ; 


‘ Cot ) a- decision om which an 
% 4 Shae wider 
means any 


Aerraar appeal section 588: 
ae “® * decree-holder ” erson in 
cael ‘our a decree or any order capable of exe- 
aa _cution has been made : 
he (& * district ” means the local limits of the 
jurisdiction of a principal Civil Court of original 
Jarisdigtion (hereinafter called a “ District 
Court”), and includes the local limits of the 
rade ordinary original civil jurisdiction of a High 
ae ee. Court: 
Z wr ‘ @.the expression “final and con- 
Rak e”, used in relation toa decree 
or order, means that such decree or 
order shall not be liable to appeal or 
ander this Code; 


“(k) “foreign Court” means a Court situate 
beyond the limits of British India not having 
authority in British India nor established by 
4, the Governor General in Council : 


(t) “foreign judgment” includes the decree 
or order of a foreign Court : 
(m) “Government Pleader” includes any 
offiter appointed by the Local Government to 

rform, all or any of the functions expressly im- 
posedyby this Code on the Government Pleader : 
(m) the expression ‘growing crops” in- 
cludes crops of all sorts attached to the soil, 
and leaves, flowers and fruits upon, and juice 
in, ‘trees and shrubs: 


Bes “Judge” means the presiding officer of 
d: 1 Court : 
: “judgment ” means the statement given 
dyive Judge of the grounds of a decree or order : 
A 


(a) #‘judgment-debtor” means any person 
nst whom a decree or amy order capable of 
mhasbeen made: 
e expression ‘“mesne profits” of pro- 
eans those profits which the person in 
ul possession of such property actually 
ived, or might with ordinary diligence have 
reteived, therefrom during the od of his 
wrongful possession, together with interest on 
such profits : 
(s) “moveable property” includes grow- 
_ ing crops: 


The Code of Cinil Procedur 
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‘ 
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(¢) “order ® means the formal ekepression of 

any decision of a Civil Court which is’ not a : 
cree : ‘ 

(w) “ pleader”’ means any person entitled 

to appear and plead for another in Court, sand 
includes an advocate, a vakil and an attorney of 
a High Coust : ay 
(wv) “public officer ’’ meansa person falling 
under any of the following descriptions, name- — 
ly — 
(i) every Judge ; 

(ii) every member of the Indian Civil 
Service ; 

(iii) every commissioned or gazetted officer 
of His Majesty’s military or naval 
forces or of His Majesty's Indian Marine 
Service while serving under the Govern- 
ment ; 


(iv) every officer of a Court of Justice whose | 
duty it is, as such officer, to investiat 
or report on any matter of law or fact, of 
tomake, authenticate or keep any docu- 
ment, or to take charge or dispose of 
any property, or to execute any judicial * 

rocess, or to administer any oath, or to 
interpret, or to preserve order in the 
Court, and every person specially autho- 
rized by a Court of Justice to perform 
any of such duties ; 


(v) every person who holds any office by virtue 
of which he is empowered to place or 
keep any person in confinement ; 

(vi) every officer of the Government whose 
duty it is, as such officer, to prevent 
offences, to give information of offences, 
to bring offenders to justice, or to protect 
the public health, safety or convenience ; 


(vii) every officer whose duty it is, as such 
officer, to take, receive, keep or expend 
. any ‘property on behalf of the Govern- 
ment, or to make any survey, assessment 
or contract on behalf of the Government, 
or to execute any revenue-process, or to 
investigate, or to report on, any matter 
affecting the pecuniary interests of the’ 
Government, or to make, authenticatevor 
keep any document relating to the pécu- 
niary interests of the Government, or to 
prevent the infraction of any law for the 
protection of the pecuniary interests of 
the Government ; and 
(viii) every officer in the service or pay of the 
Government, or eeaicnanatad ae fees or 
commission for the performance of any 
| public duty : , 


(w) “sign”, with éts grammatical va- 


” 


riations and nate expre: does 
not include a sicsatare by initials: : 
(#) “stock” includes shares, securities 
and dividends thereon : , 
ina 


(y) “swit”? means a proc 
mo Court commenced sergrson. Se 
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A 8 For the purposes of this Code, the 


ot District Court is_sub- 


Subordination — ordinate to the High 
"ee fee Court, and eve a 
stric 


i Coe of a grade inferior to that of a 


rt, and every Court of Small Causes, is 


- gubordinate to the High Court and the 


fe 
hee 


$3) 


istrict Court. 


4. (1) In the absence of any specific 
Savings. provision to the con- 
trary, nothing im this 
Code shall be deemed to limit or other- 
wise affect any special or local law 
now in force or any special jurisdic- 
tion or power conferred, or any spe- 
cial form of procedure prescribed, by 
or under any other law for the time 
being in force: 
_ Provided that the procedure in cases 
tied by any Court in the exercise of 
any jurisdiction conferred by or 
under any of the enactments specified 
tn the first schedule, and in appeals 
to the Civil Courts allowed therein, 
shall be in accordance with the provi- 
sions of this Code, save in so far as 
those provisions are inconsistent with 


the specijic provisions of any of the 


enactments as aforesaid. 


(2) In particular and without pre- 
judice to the generality of the pro- 
position contained im sub-section (1); 
nothing in this Code shall be deemed 
to limit or otherwise affect any reme- 
dy which a landholder or landlord 
may have under any law for the time 
being in force for the recovery of rent 
of agricultural land from the produce 
of such land. 


4A. Where, under any law for the time 
Power of Locat being im force concur- 


Government to rent civil jurisdiction is 
who shall given, the Local Govern- 
rict Court. 


7 ment may declare which 
(if amy) of the officers exercising such 
jurisdiction shall, for the purposes of this 
Code, be deemed to be the District Court. 


a 


t Cade of Civil Procedure, 190. 
MAA, Where! any Revenue Courts are 
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Power to modify the governed by the provi- 
Code in its application sions of is Code in 
to Revenue Courts. = those matters of procedure 


8 which any special enactment applic 
abl 


e to them is silent, the Local Govern.’ 
ment, with the previous sanction of the Gov. 
ernor General in Council, may, by notification ia 
the local official Gazette, declare that any por- 
tions of those provisions shall not apply to those 
Courts, or shall only apply to them with such . 
modifications as the bool Covteiinetit, with the 
sanction aforesaid, may prescribe. ae 

Explanation.—For the purposes of this! 
section, the expression “ Revenue Court ” 
means a Court having jurisdiction under any local 
law to entertain suits 07 other proce 3 
relating to the rent, revenue or profits of land’ 
used for agricultural purposes, but does not 
include a Civil Court having original jurisdiction 
under this Code to try such suits or proceed= 
ings as being suits or proceedings of ani 
nature of which its cognizance is not barred by 


any enactment or rule of law for the time being. 


in force. : 


6. Save in so far as is otherwise provided ~ 


by sections 15, 211, 
223A, 257A, 578A and 
583, Sub-section (5), no- 

ng in 
be deemed to ak; 
to give any Court juris- 
diction over suits or other proceedings of 
which the amount or value of the subject-matter 
exceeds the pecuniary limits (if any) of its ordi- 
nary jurisdiction. 


Court not to 
exceed pecuniary 
jurisdiction ex- 
cept im certain 
cases, 


% 
* 


this Code shall © 





8. (1) Save as provided by sections 25, 86, : 23, [Amended by | 


so potication of Code 223A, 223B, 223C, 224, Sub- 


mal! Cause Courts, 


and by the Presidency Small Cause Courts Act 


1882, this Code shall not apply to any suit y of 1882, 


or other proceeding ina Presidency Court of 
Small Causes, 


(2) The Chapters and sections specified 


in the second schedule, and no others, shall — 


apply to ery suit or other proceeding ina 
rovincial Court of Small Causes or in any 

other Court exercising the powers of a 

Provincial Court of Small Causes. — *, 


section (2), 386, 653A and 
5 


V of 1882, 
g.andVIE 
653B, and Chapter XLIpo Sse 


__ 
% 


| 


{s-] 
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PART II. ‘. 

y OF SUITS IN GENERAL, 


ag 


CHAPTER II. 


OF THE JURISDICTION OF THE COURTS AND 


eon RES JUDICATA, 


Io. No person shall, by reason of his descent 
MR iecn exempt place of birth, be in any 
from. jurisdiction. by Sét or other proceeding 
reason. of descent or exempted from the jurisdic- 
place of birth. tion of any of the Courts, 

Im Subject to the provisions herein con- 
tained, the Courts shall 
have jurisdiction to try all 
suits and other proceed- 
ings of a civil nature, ex- 
_ cepting suits and proceedings of which their 
cognizance is barred by any enactment or 
‘rule of law for the time being in force. 


Explanation I.—For the purposes of this 
section, a suit or other proceeding in which 
the right to property or to an office is contested 
isa suit or proceeding of a civil nature, not- 
withstanding that such right may depend entirely 
on the decision of questions as to religious rites 
or ceremonies, 


Explanation II.—For the purposes 
of t section, cognizance is barred by 
an enactment which provides a special 
procedure for enforcing any obliga- 
tion created by such enactment but not , 


Courts to try all civil 
@uits and proceedings 
unless specially barred, 


by an enactment which merely pro- | 


vides a concurrent remedy. 


‘ ta, Save where a suit has been stayed under 
bh * Stay of suit the provisions of section 
\ avhere matter in 20, the Court shall stay 
¥ssue in previous any suit or other proceed- 
suit. ing in which the matter in 
* _ issueis also directly and substantially in issue in 
* a previously instituted suit or other proceeding 
— the same parties, or between parties 
un whom they of any of them claim, 
pending in the same or any other Court, 
whether superior, co-ordinate or inferior, in 
British India having jurisdiction to grant the 
relief sowght, or inany Court beyond the limits 
of British India established by the Governor 
General in Council and having like jurisdiction, 

or before His Majesty in Council : 
»* Provided that the pendency of a suit or 
other proceeding in a foreign Court shall not 
» Preclude the Courts in British India from trying 
__ Asuit or other proceeding founded on the same 

Cause of action: 


_ Provided also that nothing in this sec- 
_ fiotshall be deemed to dispense with the 
necessity for instituting any suit or other 
roceeding within Se peta prescribed by the 

w of limitation for the time being in force. 


1 


~em 


ee 


| * The Code of Civil Procedure, 190 . 
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Sections 10-13: 
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13. The adjudieation bya ing of 1 
Res judicata,  Taet or of law “us ~ 


both, expressed in a | 
final and subsisting judgment, order 
or decree of a competent Court, against — 
which no appeal is pending, shall as a 
plea be a bar and as evidence be - 
clusive inany suit or other proce 

to be subsequently decided, subject to 
the following conditions, namely :— 


I.—The matter directly and sub- 
stantially im issue in the suit or 
other proceeding must have been 
directly and substantially in issue 
im the previously decided swit or 
other proceeding. AS 

Explanation.—For the purposes of (Bx 
this condition,— : 

(a) any matter which was alleged 

by one party and denied or 
admitted, expressly or 
necessary implication, by t. 
other inthe previously decided 
suit or other proceeding, shall 
be deemed to have been directly 
and substantially in issue 
therein: and ; 


(b) any matter which might and [Exl. 
ought to have formed a ground 
of attack or defence in the pre- 
viously decided suit or other 
proceeding and which was 
omitted tobe alleged shall be 
deemed to have been in issue 
as aforesaid and to have been 
adversely decided against the» 
party who omitted to allege it. 

TI. The parties in the suit or other [13) 

proceeding must be— 


(a) parties tothe previously decided 
suit or other proceeding, or 
persons claiming under any 
such parties by a title arising 
subsequently to the commence- 
ment of such suit or proceells 
ing, or 

(0) persons who were represented ‘2% 
in the previously decided suit 
or other proceeding by any of 
the parties therein either— 

@& by virtue of any law for the 
time being in force, or 

(Wi) by virtue of permission 
given by the Court under 
section 30. 

III.—The parties as aforesaid must 
have litigated under the same title 
in the previously decided suit or 
other proceeding, but it is immaterial 
whether such parties ‘or any of them 


(13) 


- * 





AY 
* 


373. 


Sat uae 


opposite s 


iv 
i Ss ah Br ». oa 
Kak ockomal a sabres 


id j fy 4 NG os oN eet x 
2S eu aia a Hew daa 
ie go AIOE | 

(Part iby Suits in General.—Chapter I1.—Of the Furisdiction of the Courts amd 
3 





is ] 
CH 21, 1903. 


- : 
beeduve, 190 


Res Fudicata.— Section 14B. Chapter [11.—Of the Court of Institution.— Sections 


15, 16.) 


were ranged on the same side or on 
es. 

IV.—The judgment, order or decree 
in the previously decided swit or other 
proceeding must have been delivered, 
made or passed by a Court of ex- 
clusive or of concurrent jurisdic- 
tion’ upon a matter falling within 
such jurisdiction, and, where the 
jurisdiction is concurrent, the Court 

hieh adjudicated on the previously 

cided swit or other proceeding must 


* ‘have been such a Cowrt as would have 


en competent to adjudicate wpon 
e suit or other proceeding. 


Leplanation.—For the purposes of 
this condition, Courts of Small Causes 
and Criminal Courts shall be deemed 


‘not to be Courts of exclusive jurisdic- 


tion. 

V.-The matter must have been 
heard and finally decided and the 
decision must have been necessary to 
the determination of the previously 
decided suit or other proceeding and 


not capable of being altered by the | 


Court which gave it otherwise than on 
review or under sections 202, 206A 
and 210, and, where the parties were 
ranged on the same side, it must have 
adjudicated upon a matter of conflict- 
ing interest then in controversy be- 
tween them. 

TLeplanation.—For the purposes of 
this condition,— 

(a) any matter of the nature refer- 
red to in condition I shalt 
be deemed to have been heard 
and finally decided, notwith- 

& ; standing that the swit or other 
proceeding was disposed of— 

-. () ex parte, or 

(i) by procedure under sec- 
tion 158, or 
(ii) on a compromise or 
4 award, or 
(iv) by oath tendered under 
section 8 of the Indian 
Oaths Act, 1873; and 


(b) any relief claimed but not ex- 


pressly granted in the judg- | 


ment, order or decree shall be 


a deemed to have been refused. 


dy 14 (1) No foreign judgment sliall operate as 


hen. foreign iudg- a bar to a suit in.British 
nt eae 
Britisk toga tosuitin India, 


(a) if it has not been given on the merits of 


the case ; or 


a 


(4) if it appears on the face of the proceedings 


to be founded on an incorrect view of » 
international law or of any enactment» 


or rule of law for the time being in 
force in British India; or sian 

(c) if it is, in the opinion of the Court before 
which it is produced, contrary to natural 
justice ; or a 

(d) if it is proved to have been obtained 
by fraud ; or , 

(e) if it sustains a claim founded on a breaclt 
of any enactment or rule of law for 
me time being in force in British 
ndia. 


on the judgment of any foreign Court in Asia or 
Africa, except a Court of Record established by 
Letters Patent or a Supreme Consular Court 


| established by an Order of His Majesty or any. 


of His Majesty’s predecessors in Council, the 
Court in which the suit is instituted shall not be 
precluded from inquiring into the merits of the 
case in which the judgment was delivered. 


14B, Where a foreign judgment is pleaded 
Presumption in case in bar or tendered in evi, 
| of foreign judgments. dence, the Court, on the 
production of such judgment duly authenticated, 
shall presume that it was delivered by a Court, 
competent to deliver it, unless the contrary 
appears on the record, 5 


Y tal 
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CHAPTER IIL 
Or THE CourT OF INSTITUTION. 


15. Every suit shall be instituted in the Court 
of the lowest grade com- 
etent to try it; d 


has 


Court in which suit 
to be instituted, 


; deemed to be ousted, either in the suit or 
in any proceeding taken in continuation 
thereof, merely— 
(a) because a plaintiff has overestimated 
his claim, or h 
(6) because the value of the subject 
matter has increased subsequently 
to the institution of the swit, or 
(c) because mesne profits claimed in 
asuit for recovery Of possession 
when ascertained and added "to 
the value of the suit, exceed the 
pecuniary limits of the Court’s 
f jurisdiction. 


16, Subject to the pecuniary or other limit- 

| Suit to be instituted ations dmposed upon 

| subject-matter @ts jurisdiction by or 

|; situate, under any enactment for 

. the time being in force, every suit— 

~ (a) for the recovery of immoveable property, 
VL2 





| where 


(2) Where a suit is instituted in British India” 


jurisdiction shall not be 
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The Coge of Civit Procedure, 700 . 
(Part 11.—Of Suits in General.—Chapter 1I1.— 
One 19, 160A, 18, 17.) 


(4) for the partition of immoveable property, 
(c) for foreclosure, sale or redemption in the 
case of a mortgage of or charge upon 

‘ immoveable property, 

J @). for the determination of any other right to, 
* or interest in, immoveable property, or 
% for compensation for wrong to immoves 

able property, 
shall be instituted in the Court within the 
local limits of whose jurisdiction the property is 
situate : 
» Provided that a suit to obtain relief respecting, 


4 
. 


_ ** or compensation for we to, immoveable pro- 
id If 0 


de held by or on behalf of the defendant may, 
* where the relief sought can be entirely obtained 

‘through his personal obedience, be instituted 
either in the Court within the local limits of 
whose jurisdiction the property is situate, or in 
the Court within the local limits of whose juris- 
diction he actually and voluntarily resides, or 
carries on business, or personally works for 
gain. 

Explanation.— For the purposes of this sece 
tion, “property’? means property situate in 
British India, 

‘a9. (1) Where a suit is to obtain relief re- 
specting, or compensation 
for wrong to, immoveable 
a ge ena ween the 
; imits of a single district, 
Sait dintricts. but within the e risdiction 
of different Courts, the suit may be instituted 
in the Court within the local limits of whose 
jurisdiction any portion of the property is 
~ situate : 

. Provided that, in respect of the value of the 
subject-matter of the suit, the entire claim is 


Suit for immoveable 
toperty situate within 
urisdictions of differ- 
ent Courts or 


~ cognizable by such Court. 


» Where the immoveable property is situate 
att the limits of different dita each suit 
as aforesaid may be instituted in any Court, 
otherwise competent to try it, within the local 
limits of whose jurisdiction any portion of the 
property is situate. 

16A, (1) Where it is uncertain within the local 

‘ limits of the jurisdiction of 

tii de, atleiet ‘ocat which of two or more Courts 
Colts are uncertain, | any immoveable property is 

; situate, any one of those 
may, if satisfied that there is ground for 


Court: 
uncertainty, record or cause to be recorded a 


_ Statement to that effect and thereupon proceed 


to entertain and dispose of any suit relating to 
that property, and its: decree in the suit shall 
have the same effect as if the operty were 
situate within the local limits of its jurisdiction : 

-Provided that the suit is one with respect to 
which the Court is otherwise competent, as 
reg both the subject-matter and the value 
‘suit, to exercise jurisdiction, 
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(2) Where a statement has not been recorded 
as aforesaid and an objection is taken be- 
fore an Appellate or Revisional Court that,a 
decree or order in a suit relating to such pro- 
perty was made by a Court not having jurisdic- 
tion where the property is situate, the Appellate 
or Revisional Court shall not allow the objection 
unless such objection was taken in the 
Court of first instance at or before the 
hearing or, where issues are settled, 
at or before such settlement and if, in its 
opinion,— 

(a) there was, at the time of the instifution 
of the suit, reasonable ground for 
uncertainty as to the Court havin 
jurisdiction with respect thereto ; ani 


(b) no miscarriage of justice has 
resulted. * 
18, Where a suit is for compensatiom Yor 
Suit for compensa. Wrong done to the person *, j 
tion for wrong to or to moveable property, if 
person or moveables. the wrong was done within 
the local limits of the jurisdiction of one Court 
and the defendant resides, or carries on business, 
or personally works for gain within the local 
limits of the jurisdiction of another Court, the suit 
may be instituted, at the option of the plaintiff, 
in either of the said Courts. 


Illustrations. ¥ 
(a) A, residing in Delhi, beats B in Calcutta, Baway 
sue A either in Calcutta or in Delhi. k 
(b) A, residing in Delhi, publishes in Calcutta state- 


ments defamatory of B. B may sue A either in Calcutta 
or in Delhi. 


(c) A, travelling on the line of a Railway Company, 
whose eo office is at Howrah, is upset and inj 
at Allahabad by negligence imputable to the Company. 
He may sue the Company either at Howrah or at 
Allahabad. 


17. Subject to the provisions of sections [A 

Suit to be instituted 16 to 18, every suit shall 1888, & 
where defendant resides be instituted in a Court & 
or‘cause of actionarises. within the local limits of 
whose jurisdiction— 


(a) the defendant, or each of the defend- 
ants, where there are more than one, 
at the time of the commencement of the 
suit, actually and voluntarily resides, or 
carries on business, or personally: works 
for gain ; or “¥ 

(4) any of the defendants, where there are 
more than one at the time of the com- 
mencement of the suit, actually and 
voluntarily resides, or carries on business 
or personally works for gain, provided _ 
that in such case either the leaveot .» 
the Court is giveny or the defendants 
who do not reside, or carry on busi: 
ness, or personally work for gain, a 
aforesaid, do not object to such insti- 
tution ; or ¥ 
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The Code of Civil Procedure, 190. 


(Part 11.—Of Suits in General.—Chapter II]-—Of the Court of Institution.— 
Sections 20 24, 24A.) r 


(c) the cause of action, wholly or in part, 
arises, 


> 4 


ing under sub-section (1) shall be 
taken at or before the first hearing or, 
where issues are settled, at or before 
such settlement, and the Cowrt shall 


adjudicate upon it before proceeding | 


to try the suit. 


(3) Any objection not taken in ac- 
Cc 
deemed to have been waived. 


” Explanation /—For the purposes of this | 


section, where a person has a_ permanent 
», dwelling at one place and also a lodging 
at another place for a temporary purpose only, 
he shall be deemed to reside at both places ‘in 


(os ag of any cause of action arising at the place | 
whe 


re he has such temporary lodging. 


Explanation //—For the purposes of this 
section, a corporation or company shall be 
deémed to carry 


of any cause of action arising at any place where 
it has also a subordinate office, at such place. 


Kuplanation ITT.—Where the cause | 


of action has arisen within the local 
limits of the jurisdiction of any Courts 
his section shall not be deemed to be 

licable merely because the de- 
endant is a foreigner not resident 
within the territories to which this 
Code applies. 

Jilustrations, 


(a) A isa tradesman in Calcutta. B carries on busi- 
ness in Delhi. B, by his agent in Calcutta, buys goods 
of A, and requests A to deliver them to the East Indian 
Railway Company. A delivers the goods accordingly 
in Calcutta. A ma 
either in Calcutta, where the cause of action has arisen, 
or in Delhi, where B carries on business. 


», (6) A resides at Simla, B at Calcutta and C at Delhi. 
__ A,B. and C being together at Benares, B and C make a 
‘Joint promissory-note payable on demand, and deliver it 
to AN, A may sue Band C at Benares, where the cause 
of action arose. He may also sue them at Calcutta, 
where B resides, or at Delhi, where C resides; but in 
each of these cases, if the non-resident defendant objects, 
~ suit cannot be maintained without the leave of the 
ourt, 


(©) A, a subject of the Native State of Sangli 

. nd resident therein, borrows money from B 

eitnin the local limits of the jurisdiction of 

iN Subordinate Judge of Belgaum. After 
A’s decease, B sues, in that Court, for re- 
covery of the money from A’s legal represent- 

9 also subjects of the Native State 

and resident therein. The Subordinate Judge 

re may entertain the suit, as the cause of action 

| Wrose within the local limits of his jurisdic: 

Me 7 ‘ 

20. (1) Where a swit may be hana 
tuted. in any one o 

ert Rt Prodced: twa or more Courts 

and is instituted in 


sent THE GAZETTE OF tnvrA, MARCH 21, 003. 


(2) Every objection as to jurisdiction | 


€ with sub-clause (1) shall be | 


on business at its sole or | 
principal office in British India or, in respect | 


sue B for the price of the goods | 





, - 


| one of such Courts, any defendant, 

| after giving notice in writing tothe 

other parties, may, at or before the 

| first hearing or, where issues are 
settled, at or before such settl a} 

| apply to the Court where the Kis 

| instituted to stay proceedings. : 

| 

| 


(2) Where the Court to which the 
application. is made, after. hea 
such of the parties as desire to be 
heard, is satisfied that justice is more 
likely to be done by the swit be g in- 
stituted or proceeded with if 
Court other than the Court 





where it 
_is pending, it may stay proceedings «~~ 
accordingly. y aie 

24. (1) Where a suit may be instituted in any 
one of two or more Courts 
and is instituted in 


+ i 
er ee 


Procedure where 
Courts in which suit 
may be instituted, are 
subordinate to different 
High Courts. 


one of such Courts 

and— 

(a) such Courts are subordinate to different 
High Courts, 07 


(b) one or more of such Courts ts or 
are a High Court or High 
Courts and the other or others 
is or are not subordinate to 
such High Court or High 
Courts, 


| any defendant may, at or before the iirst 
hearing or, where issues are settled, | 


| at or before such settlement, and after 
| giving notice in writing to the other parties, ‘ 


| apply to the High Court within the local dimits 
of whose jurisdiction the Court in which the ~ 
suitis brought is situate. fit 


(2) Where the suit is brought in anyCourt 
subordinate toa District Court, such applications, 
together with the objections (if any) filed bythe 
other parties, shall be submitted to the High 
Court through the District Court to which such 
Court is subordinate ; and the High Court shall, 
after considering the objections (if any) of the 
other parties, decide in which of the several 
Courts having jurisdiction the suit shall proceed, 
and such decision shall be binding on 
the parties, 








244A, Where an order is made— [Cf 20 (2) 
Return of plaint in and (#)-] 
cases under sections 
| 20 and 24. ‘ 
| (1) under section 20 staying a suit, 
or 
(2) under section 24 deciding that 
a suit shall proceed in a Court | 
other than the Court in which ee 
it is instituted, ‘ are 
the Court in which the swit is p g 2a 
shall, on the application of the plaintitt, | 
* e 
yx | 


er, 


252 


THE GAZETTE OF INDIA, MARCH 21, 1003. 





(Part 


wat Abts.— Sections 26,27.) 


“ retutn the plaint with an endorsement thereon | 
ofthe order and, if the proper court-fee | 
has been levied on the institution of the suit and | 
the plaintiff re-institutes the suit by present- 
ing the plaint so returned in another | 
Court, the plaint shall not be chargeable with | 
any further court-fee. 


25. (1) On the application of any of the 
Transfer and with- parties and after giving | 
draw " notice to the parties and 
hearing @uich of them as desire to be heard, or 

* of its own motion without giving such notice, 
\* the High Court or the District Court 
- may at any stage— 


(a) transfer any suit or other pro- 
teeding pending before it for | 
trial or disposal to any Court subor- 
dinate to it and competent, as re- 
gards both the subject-matter and 

.sthe value of such suit or proceeding, 
yk A ‘to try or dispose of the same, or 


| 


(0) withdraw any suit or other proceed- | 
A ing pending in any Court of first 
instance or of appeal subordinate to 


’ wy ... it, and— 
, ‘  (é) try or dispose of the same; 
%. or 
“a 9° - 
i (i) transfer the same for trial or | 
59 disposal to any subordinate | 
ss and competent Cowrt as 
‘. a described im clause (a); 
oo RS or 
a ee 
“a (wi) retransfer the same for trial or 
wa, disposal to the Court from 
i which it was withdrawn. 


(2) Where the High Court or District 
Court transfers or withdraws a swit 
or other proceeding under sub-sec- | 
tion (1), the High Court or the District | 
Court, as the case may be, may direct 
that such swit or proceeding shall be | 


iYte Code of Civil Pricedure, go. 
{I—Of Suits in General—Chapter I11,—Of the Court 
Section 25.—Chapter IV.—Of Parties and their Appearances, 


| arising out of the same transaction or series 


| common question of law or fact would arise: 


| the directors, to recover damages for loss alleged to have 


| wsed threatening language to A, and that F assaulted i? 





retried or that the trial shall proceed 
from the point at which the suit or | 
oceeding was transferred or with~ | 


r 


2 


At For the purposes of this section, the Courts 
of “Additional and Assistant Judges shall be 
deemed to be subordinate to the District Court. 







| 
} 
s of such suit, be deemed to be a | 


(44M be Court trying any suit or other pro- 
cee transferred or withdrawn under this 
secti m a Court of Small Causes shall, for 
the r 

Cou Small Causes, 









of Institutions.— 
Applications and 


CHAPTER IV. 


Or PARTIES AND THEIR APPEARANCES, AP- 
PLICATIONS AND ACTS. 


26. (Z) All persons may be joined in one suit as [¢y, 0, 
Persons who may be plaintiffs in whom any right xvi, r, 1.) 
joined as plaintiffs, to relief in respect of or 


of transactions is alleged to exist, whether 
jointly, severally or in the alternative, where, 
if such persons brought separate suits, any 

Provided that, if, upon the application of any “ 
defendant, it appears that such joinder may 
embarrass or delay the tréal of the suit, . 
the Court may order separate trials or 
make such other order as may be expedient. 

(2) Judgment may be given for such one or 
more of the plaintiffs so joined as may be found 
to be entitled to relief, for such relief as he or 
they may be entitled to, without any amendment. i 

Illustrations, 
(a) A, a shareholder in a company, sues B, C and D, 


been sustained by him personally through having been 
fraudulently induced by @ declaration by them of an 
illegal dividend to purchase shares. He cannot poor 
the same suit a claim on behalf of himself and all other 
shareholders for repayment of the dividend, because 
the rights to the reliefs claimed in a personal andin a 
representative capacity have not arisen out of the same 
transaction or series of transactions, 
*(5) A publishes a series of books under the title of 
“ Aligarh and Agra Publications” so as to induce th 


| belief that the books are publications of corporations 


may join as plaintiffs in a suit to restrain A from us: 
the title because the publication and the belief induc 
are common questions of fact arising out of the same 
series of transactions. ' ? | 
(c) In a suit instituted by A, B and C jointly for an | 
injunction against D, E and F it is alleged that all » / 
three defendants, as officers of several associations ‘of | 
workmen, conspired to prevent all ons, not belong- 
ing to the associations, from obtaining Ye pr yor 
in place of the members of the assoctations. 
To constitute the overt acts alleged to have been com- 
mitted in furtherance of the conspiracy, it is averred that 
D, E and F caused A, Band C to be molested, that E 


Aligarh and Agra, or either of them, The corporations” | 


lt is proved that D was no party to the corspiracy. 

the claim arises out of the same series of transactions, 
and involves the common question of fact and law 
whether the overt acts were committed in furtherance of A 
the conspiracy, A,B and C may join in the suit, mot- 
withstanding that an injunction is granted against E and 


| F only. ‘ 


Power to substitute mame of the wrong person Loft | 
or add plaintiff. as plaintiff, or where it 189 8) 
doubtful whether it has been instituted in  ¢ 
the name of the right plaintiff, the Court may, . % 
at any stage of the suit, subject to the pro- in 
visions of the Indian Limitation Act, 
187%, section 22, if satisfied that the xy of 
suit was so commenced through a mistake ¥@57% 


27, Where a suit has been instituted in the fie 


si a ce 


| made in good faith and that, it is necessary for 


the determination of the real matter in dispute 
soto do, order any other person or persons, 


ae 


|) Ron-joinder of any party, and the 





ene 


(Part I1.—Of Suits in General.—Cha 


with his or their consent, to be substituted or 
added as plaintiff or plaintiffs upon such terms 
as the Court thinks just. 


28. All persons may be joined as defendants 
Who may be joined against whom the right to 


as defendants. any relief im respect of 


the same matter is alleged to exist, 
whether jointly, severally or in the alternative ; 
and judgment may be given against such one 
or more of the defendants as may be found to be 
liable, according to their respective liabilities, 
without any amendment, 


Tllustration. 

A purchases a plot of land from B and ob- 
tains possession of it. C dispossesses A from 
the land, and claims it b vight of prior pur- 
chase from B. A sues o for possession with 
_ -an alternative claim for refund of the pur- 

“chase-money against B. The suit is main- 
tainable. 

29. The plaintiff may, at his option, join as 

cinder of parties parties to the same suit all 
lable on same contract. or any of the persons sever- 
ally, or jointly and sever alt , liable on any one 
contract, including parties to bills of exchange, 
hundis and promissory-notes, 


30. (1) Where there are numerous persons 
Suit or defence byone Capable of being ascer- 
person on behalf of tained, and having the 
allhaving same interest. came interest in one suit, 
one or more of such persons, with the express 
rmission of the Court given before the com- 
encement of the suit or at any time after- 
ds, may sue or be sued, or may defend, in 
Such suit, on behalf of all persons so in- 


isi nt but the Court shall in such case give 
ae on 


tice of the institution of the suit to all such 
persons cither by personal service or, where 
from the number of persons or any other cause 
such service is not reasonably practicable, by 
public advertisement, as the Court in each case 
may direct; and the Court shall direct by 
whom the costs of and incident to such notice 
shall be paid. 


(2) Any person on whose behalf a | 
suit is instituted or defended under | 


sub-section (1) may apply to the Court 
to be made a party to the suit. 


. 3%, (1) Save as yor icon greases im 

sub-section (2), 

teres aie platns shall bo reject. 

of par- ed or suit dismissed by 

reason of the misjoinder or 

ourt may 

in every suit deal with the matter in contro- 

_ Yersy so far as regards the rights and interests 
of the parties actually before it, 

Sh iO Where the plaintiff, by reason of 

sae oinder or non-joinder of any 

barty, no right to sue and, after 

a opportunity to remedy 

z 


emery Sint eon = : == — 

» The Code of Civit Procedure, 190 4 § es 
ter IV.—Of Parti 
Applications ang Acts.—Sections 28- 


no | 
















ieee eae 


BEETS 
Be their Appearances,) 


the defect has been given him by the 
Court, has failed to do so, thé plaint 
may be rejected or the swit dismbased. * 
32. (1) The Court may,— a by 
Striking out and ve 
adding parties, , 

(@) at or before the first hearing, or, where 
issues are settled, at or before such 
settlement, upon the application of 
either party and on such terms as the 
Court thinks just, order that the hame 
of any party improperly joined, 
whether as plaintiff or as defendant, 
be struck out; and # r 


eny time, subject to fhe brovi- ‘ 
sions of the Indian ‘ation 
Act, 1877, section 22, dither upgn. ‘of , 
or without such application an ‘OM such xyrei fe 
terms as the Court thinks just, order © 
that any plaintiff be made a defendant 
or that any defendant be madé.a plain- 
tiff, and that the name of any pergon 
who ought to have been joined, whether 
as plaintiff or defendant, or whose pre- 
sence before the Court may bemeces- 
sary in order to enable the Court 
effectually and completely to adjudicate 
upon and settle all the questions” in- 
volved in the suit, be added. ae. * 
(2) No person shall, without his consent, be) 
added as a plaintiff. eee) 
(3) Every party whose name is ‘added 
under this section as a defendant except 
where his name is so added on his own 
application shall be served with a summons 
in manner hereinafter prescribed. 


(4) The Court may give the conduct, of the 
suit to such plaintiff as it deems propere. 5 qe Se 
(5) The Court may add as a party to 

a suit any person who appears y it to 


(0) at 


a 


be a necessary party, altho s 
against such person, no relief can be 
granted in view of the law of limitation — 
for the time being in force. he 

(6) Where a person found by the Court to 
be a necessary party does not consent to 
be added as a plaintiff, the Court shall add 
him as a defendant. 

33. Where a defendant is added, the plaint 


Where defendant shall, unless the , Court 
added, plaint to be otherwise directs, be am- bg 
amended, ended in such manner as ? + 


may be necessary, and amended copies of 
the summons and of the plaint shall, unless 
the Court otherwise directs, be served on the 
new defendant and the original defendants. 


34. All objections om the ground of hon- 
: ; joinder or r 
sidcctios es ig eae of parties shall be taken 
joinder Far before the first ing 


of part or, where issues “are 


a ae | 
, 


22. 


wiih 


= 


kee: 


nts 
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+e 
¢ 
settled, at or before such settlement, unless 
the und of objection has subsequentl 


and any such objection not so taken shall 


a be ‘deemed to have 


"3s. (1) Where there are two or more plain- 
Appe: e of one tiffs, any one or more of 

of several plaintiffs or them may be authorized by 
defendants for others. any other of them to ap- 
pear, plead or act for such other in any proceeding 

_ under this Code : and in like manner, where there 
are two or more defendants, any one or more 

of them may be authorized by any other of them 

to appear, plead or act for such other in any such 


' proceeding. 


( 
tion (1) shall be in writing signed by the party 


|» giving it, and shall be filed in Court. 


36. Any appearance, application or act in or 
' to any Court, required or 
authorized by law to be 
made or done by a party 
to a suit or other pro- 
cee in such Court, may, except where 
otherwise expressly provided by or under any 
enactment or rule for the time being in force, 
be made or done by the party in person, or by 
his recognized agent, or by a pleader duly 
* Seay to act on his behalf : 
~ 4 © Provided that any such appearance shall, if the 
» » Court so directs, be made by the party in person. 


a 


Appearance in per- 
» Son, Ks recognized 
: agent or by pleader. 


=m 


37. (1) The recognized agents of parties by 


0 ye : whom such appearances, 
‘ "Who are recognized applications and acts may 

teh oe | a be made or done are— 
+a) persons rage powers-of-attorne from 
A ‘ arties, authorizing them to make and 
Warne do such appearances, applications and 

_ &* acts on behalf of such parties ; 

¥ w a0) fpukhtérs duly certificated under any law 
‘silat forthe time being in force and hold- 


| th ing powers-of-attorney authorizing 
a. them to do, on behalf of their principals, 
/  * * such acts as may legally be done by 
ee mukhtérs ; 
»(c) persons earns on trade or business for 
and in the names of parties not resi- 
i dent within the local limits of the 
pega of the Court within which 
imits the appearance, application 
or act is made or done, in matters 
connected with such trade or business 
only, where no other agent is express- 
ly authorized to make and do such 
appearances, applications and acts. 


Nothing in sub-section (Z) shall be 
jeemed to apply to the tertitories for the 
ing administered, respectively, by the 


ant-Governor of the Punjab, and the 
‘Commissioner of the Central Provinces 


Ping’ 


time 
Chie 


‘ ; 









‘The Code of Civil Procedure, 190 « 
in General.—Chapter IV.—Of Parties 
Applications and Acts—-Sections 35-41-) 


1 


| such appearances, a 
been waived by the defend- ae ~ 


orto Oudh; but in those territories and in 
Oudh the recognized agents of parties by whom 
lications and acts may be 
made and done, shall be such persons as the 
Local Government may, by notification in the 
local official Gazette, declare in this behalf. 

38. (Z) Processes served on the recognized 

Service of process on agent of a party toa suit or 
recognized agent. other proceeding shall, 


| unless the Court otherwise directs, be as effectual 








| pleader. 





appointed"an agent to accept service of process. 


as if the same had been served on the party in 
person. 

(2) The provisions of this Code for the service 
of process on a party to a suit shall be deemed 


| to apply to the service of process on his recogniz- 
2) Every authority given under sub-sec- | sod r , 


ed agent. 

39. (1) The appointment of a pleader to make 

Appointment of or doany such appearance, 
pleader. application or act as afore- 
said for any party shall be in writing, and shall 
be signed by such party or by his recognized 
agent or by some other person duly author- 
jzed by power-of-attorney to act in this 
behalf. 

(2) Every such appointment, when ae- 
cepted by the pleader, shall be filed in 
Court, and, when so filed, shall be considered 
to be in force until revoked or resigned, 
by leave of the Court, by a writing signed by 
the client or the pleader, as the case 
may be, and filed in Court, or until the client 
or the pleader dies or until the suit or other 
proceeding is ended so far as regards thes 
client. we 

(3) No advocate of any High Court established 


4 


and their Appearances, : 






Wire a 


8-1, and Vi 
of 1900, 
8. 47.) 


under the Indian High Courts Act, 186z, or of ako 
C 


the Chief Court of the Punjab, or of the Chief 
Court of Lower Burma, or of the Court 
of the Judicial Commissioner of Oudh, 
or of the Court of the Judicial Com- 
missioner of the Central Provinces, or 
of the Sadr Court of Sindh, shall be 
required to present any document empowering 
him to act, 

40. Any process relating toa suit or other 

Service of process on proceeding served on the 
pleader of any party or left 
at the office or ordinary residence of such 
pleader, shall, whether the same is for the per- 


sonal a apne of the party or not, be presumed, 


to be duly communicated and made known to the 
party whom the pleader represents, and 
unless the Court otherwise directs, be as” 


effectual for all purposes in relation to the suit 


or other proceeding as if the same had been _ 
given to or served on the party in person. 


42. (1) Besides the recognized agents described — 


Appointment of in section 37, a perso 
nt toaccept service residing within the juris 
peceesy diction of the Court may be 


4 


ot 








(Part 11—Of Suits in 
(2) Such appointment may be special or gen- 


eral and shall be made by an instrument in 
writing signed by the principal, and such in- 


General.— Chap 
42-44, 45-47.) 


The Code of Civil Procedure, 190 . Re, 
ter V.—Of the Frame of the Suit.— Sections 


| 


_strument, or, if the appointment is general, a | 


duly attested copy thereof, shall be filed in 
Court. 





CHAPTER V. 
Of THE FRAME OF THE SUIT. 


42. Every suit shall, as far as practicable, be 

Suit to be so framed as to afford 
framed. ground for a final decision 
upon the subjects in dispute, and so to prevent 
further litigation concerning them. 


43-(1) Every suit‘shall include the whole of 

Suit to include whole the claim which the plain- 
claim. tiff is entitled, at the time 
of the institution of the suit, to make in 
respect of the cause of action, or, in the case 
of successive causes of action, in respect of 
such causes of action ; and, where a plaintiff 
omits to sue in respect of, or intentionally 
relinquishes, any portion of his claim, he shall 
not afterwards sue in respect of the portion so 
omitted or relinquished. 


(2) A person entitled to more than one 
remedy in respect of the same cause of action may 
sue for allor any of his remedies; but, if he 
omits, except with the leave of the Court 
applied for before the first hearing or, where is- 
sue§ are settled, at or before such settlement, 
tosue for any of such remedies, he shall not 
afterwards sue for the remedy so omitted. 


Bxplunation.—'or the purposes of this 
section, @ claim founded on an obligation 
and on a collateral security for its performance 
shall be deemed to be a claim founded 

- On one cause of action: 

Provided that nothing in this section 
shall be deemed to preclude a mortgagee, 
who swes for a decree to be passed in the 
terms of section 88 of the Transfer of Pro- 
perty Act, 1882, from obtaining relief 
under section 90 of the said Act, although 
a claim to such relief has not been 
included in his suit. 


how 


Illustration. 


A lets a house to B at a yearly rent of Ks. 1,200. The 

tent for the whole of the years 1900, 1901 and 1902 

| Isdue and unpaid. A sues B én 1903 only for the rent 

‘due for 1901. A shall not atterwards sue B for the rent 
+) due for 1900 or 1902. 


a + 4. ) Where two or more plaintiffs 
_ Joinder of claims base their claims to 
when permissible. yelief im respect of 
“several properties on a common 


ground, such claims may be united in — 


the same swit. 








., 


* 
? 


Illustration. 


A succeeds to B’s estate by inheritance and, 
assigns a@ portion thereof to C. Dis in -pos- 
session of the estate and disputes A’s right of. 
succession to at, 
D for recovery of possession of the portions of 
the estate to which they are entitled as their 
claims in respect to them are based on a 
common ground, 

(2) A plaintiff may unite in the same suit 
claims ed on several causes of action” 
against the same defendant or the same defen- 
dants jointly ; and any plaintiffs having claims 
founded on such causes of action in which 
they are jointly interested against the same 
defendant, or the same defendants jointly, may 
unite such claims in the same suit. ” 


(3) Where claims founded on several 


causes of action are united in the same suit, . 


the jurisdiction of the Court as regards the suit’ 
shall depend on the amount or value of tlie 
aggregate subject-matters at the date ofthe 
institution of the suit. 


46. (1) The a may, at or before 
the 

Confinement of nos nt fi ete hes, 
wats tled, of its own motion 
or on the application of any defendant, 
at or before such settlement or, if 
the parties agree, atany subsequent 
stage of the suit, order separate trials 
of claims founded on several causes of 
action and united in one swit, or order 
any such claims to be excluded from 


the suit, and may direct the plaint to 


be amended accordingly. 


(2) Every amendment made under this section ’ 


shall be signed or initialled by the Judge. 


47. (1) No claim shall, except by leave of 
the Court 
in certain cases, before the first hearing 

or, where issues are_ 
settled, at or before such settlement, be 
joined with a claém for the recovery of immove- 
able property, or fo2 a declaration of title to 
immoveable property, except— 


Joinder of claims 





- 
” 


A and C may jointly sue 


“ 


. 
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applied for “44D 
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(a) claims for mesne profits or arrears of rent in J 


respect of the property claimed, or for 
damages in respect of waste or 
any other wrongful act com- 
mitted by any person in unlawful 
possession thereof ; 

(6) claims for damages for breach of any 
contract under which the property or 
any part thereof is held ; 

(c) claims by a mortgagee to enforce any of 
his remedies wnder the mortgage ; 

(a) and , 

claims relating to moveable 

property, provided that the 
cause of action is the same. 
vM 
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(Part —Of Suits in General,—Chapter 


(2) Nothing in sub-section (1) shall be 
deemed to prevent a plaintiff from asking, in 
a suit for foreclosure or redemption, for an 
order against the defendant for delivery of 
e possession of the mortgaged property, 
fi (3) No claim by or against an executor, 
i administrator or heir, as such, shall be joined with 
claims by or against him personally, unless the 
lastementioned claims are alleged to arise with 
reference to the estate in respect of which the 
plaintiff or defendant sues or is sued as executor, 
administrator or heir, or are such as he was 
entitled to, or liable for, jointly with the deceased 


* 


. 


“> 


. © person whom he represents. 
(ef-s. 34.) 474, All objections for misjoinder 
‘i Time for taking of claims founded on 


to several causes of ac- 


objection as 
misjoinder of tion shall be taken at 
claims. or before the first 


hearing or, where issues are settled, 
' at or before such settlement, and any 
f such objection not so taken shall be 

deemed to have been waived by the de- 
» fendant. 





CHAPTER VI. 
OF THE INSTITUTION OF Suits. 


48. Every suit shall be instituted by the present- 
Suits to be com. ation of a plaint to the 
_ _ menced by plaint. Court or such officer as it | 
» Appoints in this behalf; and the person pre- 
senting the plaint shall, at or before the 
y ga of presentation, endorse or cause to 
iy 1 be endorsed thereon his name, description 

and place of residence. 
50. (1) The plaint shall contain the following 
be particulars, namely :— 


? . 


Se ee 
ae AL Gili 


* Particulars to 
contained in plaint. 
Fe (a) the name of the Court in which the suit is 
brought ; 
(6) the name, description and place of resi- 
“salen } dence of the plaintiff ; 

(c) the name, description and place of resi- 
ih ’ dence of the defendant, so far as they 
i oat ; can be ascertained ; 
fe ee ¥ (d) where the plaintiff or the de- 
‘fendant is a minor, a statement 

to that effect; . 
lain and concise statement, in num- 
ered paragraphs, of the facts con- 
stituting the cause of action, and of 
the place where and the time when 
it arose; 
(f) a prayer for the relief which the plaintifi 
claims ; 
(g) where the plaintiff has allowed a set-off or 
relinquished a portion of his claim, @ 


(e) a 
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statement of the amount so allowed 
or relinquished ; and 


; 4% 
V.~Of the Frame of the Suit.—Section 
47A. Chapter VI.—Of the Institution of Sutt.—Sections 48, 50-52.) i 


(h) a@ statement of the value of the sub. 
ject-matter of the suit, where neces- 
sary, for the purposes of jurisdiction 
and of court-fees. 5 

(2) Where the pe seeks the recovery of 
money, the plaint shall state the precise amount 
so far as the case admits: 


Provided that, where the plaintiff sues for 
mesne profits or for damages or for an 
amount which will be found due to him on 
taking unsettled accounts between him and the 
defendant, the plaint need only state approxi- 
mately the amount sued for. 

(3) Where the subject-matter of the suit is 
immoveable property, the plaint shall con- 
tain a description of such property 
sufficient to identify the same and, 
in case such property is identified by boun- 
daries or by numbers in a record of settle- 
ment or survey, the plaint shall specify such 
boundaries or numbers. 

(4) Where the plaintiff sues in a representative 
character, the plaint shall show not only that 
he has an actual existing interest in the subject- 
matter, but that he has taken the steps (¢f any) 
necessary to enable him to institute a suit con- 
cerning it, ‘ 

(5) The plaint shall show that the defendant is 
or claims tobe interested in the subject-matter, 
and that he is liable to be called upon to answer 
the plaintiff's demand. 

(6) Where the swit is instituted after 
the expiration of the period ordinarily 
prescribed by the law of Vimitation for 
the time being im force, the plaint shail 
show the ground upon which exemption from 
such law is claimed, ‘ 

51. The plaint shall be signed by the plaintiff 


Plaints to be signed. 224 his pleader (if any), or, 
—_ where there are two or 


| more plaintiffs, by each of the plaintiffs and 


his pleader (if any) : 

Provided that, where a plaintiff is, by 
reason of absence or for other good cause, unable 
to sign the plaint, it may be signed by any 
person duly authorized by him to sign the 
plaint or to sue in his behalf. 


52. (1) The plaint shall be verified at the ~ 


Verific®tion of foot by the plaintiff or by 
plaints. one of the plaintiffs or 
by some other person proved to the satisfaction 
of the Court to be acquainted with the facts of 
the case, x4 

(2) The person verifying shall specify, by 
reference to the numbered graphs of 
plaint, what he verifies of his own owledge 
and what he verifies upon information re 
ceived and believed to be true. 

(3) The verification shall be signed by the 
person making it and shall contain a true 
specification of the date on which and the 
place at which it was signed. 


Px: 


° e . 
53- (1) The plaint may, é the discretion of 
Amendment of plaint. the Court.— 

(a) at any time before judgment, be amended 
by the Court upon such terms as to 
the payment of costs as the Court 
thinks fit; 

(6) at or before the first hearing, or, wheie 
issues are settled, at or before such 
settlement, be returned for amendment 


within a period to be fixed by the Court | 
, and upon such terms as to the pay- | 


ment of costs occasioned “by such 
amendment as the Court thinks fit, ifi— 


(i) it is not signed and verified as here- 


inbefore required, or 
(ii) it does not state correctly and with- 
out prolixity the several particu- 
lars hereinbefore required or 
contains particulars other than 
those so required, or 
aii) it is wrongly framed by reason of 
non-joinder or misjoinder of par- 
ties or misjoinder of claims, 
or 
(iv) it is not framed in accordance with 
the provisions of section 42: 
Provided that a plaint shall not be amended 
either by the Court or by the party to whom it 
is returned for amendment so: as to convert a 
suit of one character into a suit of a different 
and inconsistent character. 


(2) Where a plaint is amended under this 


section the amendment shall be signed or 
initialled by the Judge. 


(3) Where the plaint has been re- | 
turned for amendment and duly am- | 


ended, the swit shall be deemed to 
hawe been instituted on the date when 
the plaint was first presented. 


Illustrations. 


(a) A, the official assignee of a deceased insolvent’s 
estate, sues B for Rs, 1,50,000 alleged in the plaint to 
be unlawfully withheld from the estate in consequence of 
& payment fraudulently concealed from A’s predecessor 
in office. It is proved that A’s predecessor was aware 
of the paym A applies to amend his plaint by 
alleging that, though his predecessor consented to the 
a such consent was illegal, as being a fraud, of a 
different kind, upon the Cou The amendment can- 
Not be allowed, because to allege fraud of one kind and to 
Substitute fraud of another kind is to convert the suit into 
one of an inconsistent character. 

(b) A, having been put in possession of immoveable 

perty in execution of a decree under appeal, sues B 
‘or a declaration of title relating to the property. After 


the ion of the plaint, the decree is reversed by 
the Court on a technical objection with regard 
tothe framing of the suit, and possession of the pro- 
Perty affected thereby is restored to B. A applies to 
wroaer Sono send adding a prayer for get Th 

allowed as not converting the suit 
One of an incousistent character. 


¥4 hg 
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i ‘ ¥ 53°54B. -) f » ; 4] 
| 54. (1) The plaint may, in the discre- 
| 


tion of the Court, at or 
before the first hear- 


Rejection of plaint. 


ing or, where issues are settled, at or yi #3 

before such settlement, be rejected éf— ea | 
| (a) it does not disclose a cause of 
action, or Bs 
| (b) ét 4s obviously frivolous or vexa- ae 
} tious, or 


(ce) the plaintiff fails to comply with 
the provisions of section 58. 


(2) The plaint shall, at any stage of the 
| hearing, be rejected if— , 
(a) the relief sought is undervalued, and ' 
the plaintiff, on being required by the 
Court to correct the valuation within a 
period to be fixed by the Court, fails to 
do so; or 


(4) the plaint is written upon paper insuffi- 
ciently stamped, and the _ plaintiff, 
on being required by the Court to 
supply the requisite pi Sar er within 
a period to be fixed by the Court, fails 
to do so; or *, 

(c) the suit appears from the statement in ~ 
the plaint to be barred by any enact- —. 
ment or rule of law; or ; 

(d) the plaint, having been returned for 
amendment within a period fixed b 








| 

| the Court. isnot amended within such _ , 5 
period ; or ib 

| te) the provisions of section 58are 


not complied with within.a. ~~ 
period to be fixed by the Court. 


54A,. Nothing in sections 53 and 54 

Saving of power Shall be deemed to 
of Court to pre- limit or otherwise 
vent abuse of pro- affect the imherent ~ ~ 
cedure. power of the Courtat = 
| any time to stay or dismiss any suit — 
or other proceeding or to strike out 
any passage in any plaint, written’ 
statement or application, which is et 
shown to the satisfaction of the Court “me” 
to be frivolous or vexatious, scandalous 4 
and impertinent, or im any way an 
abuse of its procedure. o3 


54AA. Any period fixed by the Court (New. @&% ch 
Extension of time Under section 530r sec- 582A.) 
granted under section ¢é0% 54 may from time 
53 or 54. to time be extended, even 
though the original period has expired, é* 
such extension appears to the Court 
to be reasonable and proper. 


54B. Where a plaint has been presented 

Validation of certain Within the period allowed 

plaints. by the law of limitation 

; ; for the time being in force, 

but is written upon paper insufficiently 

stamped and the insufficiency of the stamp 
Vv M2 
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Sectrons 55—61.) ™s 


was caused by mistake on the part of the 
plaintiff as to the amount of the requisite 
stamp, the Cowrt shall, on his applica- 
tion, fix a period within which he 
shall supply such requisite stamp. 

(2) Where the plaintiff supplies the 
requisite stamp within the period 
fixed under sub-section (1\ or within 
such further period as may from time to time 

“be allowed by the Court, the plaint shall have 
the same effect and be as valid as ifit had 
been properly stamped. 

(8) Where the plaintiff fails to supply 
the requisite stamp as required by 
sub-section (2), the plaint shall be rejected. 

55. Where a plaint is rejected, the Judge shall 

Procedure on reject- record or cause to be re- 
ing plaint. corded an order, to be 
signed by him, to that effect with the reasons 
therefor. 

56. The rejection of the plaint on any of the 
grounds hereinbefore men- 
tioned shall not of its own 
clude presentation of force preclude the plaintiff 
trash 'platat, from presenting a fresh 
plaint in respect of the same cause of action 

57. (1) The plaint shall, at any stage of the 
hearing, be returned to be 

Tesentation to proper presented to the proper 

‘ourt. Court if the suit has been 
instituted in a Court other than @ Court com- 
petent to try it. 

(2) Where the plaint is returned in 
accordance with the provisions of sub- 
section (1), the Judge shall endorse, or cause 
to be endorsed, thereon the date of its presenta- 
tion and return, the name of the party pre- 
senting it, and a brief statement, to be signed 
by him, of the reasons for returning it. 


(38) Where the proper fee has been 
levied on the imstitution of the suit 
and the plaintiff re-institutes the suit 
by presenting the plaint so returned 
in another Court, it shall not be 
chargeable with any further court-fee. 

57B. The Court shall cause particulars of 
every suit to be entered 
in a book to be kept for the 

purpose and called the register of civil suits ; 
and such entries shall be numbered in every year 
according to the order in which the plaints are 
admitted, 
58. (1) The plaintiff shall endorse on the plaint, 
Lists of docu- or annex thereto, a list 
ments and concise of the documents (if any) 
statements. which he has produced 
along with it; and; if the plaint is admitted, 
he shall, saveinso far as is otherwise pro- 
_ vided by sub-section (2), present as many 


When rejection of 
plaint does not pre- 


Return of plaint for 


Register of civi! suits. 


’ 
* 





7 
copies on plain paper of the plaint as there 
are defendants. 

(2) The Court may, if it thinks fit, having 
regard to the length of the plaint or the number 
of the defendants, or for any other sufficient 
reason, permit the plaintiff to present, in lieu of 
the es of the plaint referred to in sub-sec- 
tion (7), a like number of concise statements of 
the nature of the claim made or of the relief or 
remedy prayed for, in the suit, and there- 
upon the plaintiff shall present such statements, 

(3) Where the plaintiff sues, or the defendant 
or any of the defendants is sued, in a represent. 
ative capacity, the concise statements (if any) 
presented under sub-section (2) shall show in 
what capacity the plaintiff or defendant sues or is 
sued. 

(4) The plaintiff may, by leave of the Court, 
amend such statements so as to make them 
correspond with the plaint. 

(5) The lists, copies of plaint or concise 
statements referred to in this section shall 
be signed and certified to be correet by 
the plaintiff or by his pleader (if any). 

(6) The plaintiff shall, either at the time of 
the admission of the plaint or within such 
period as the Court may, by general or , 
special order, fix, or within such further period 
as it may from time to time allow, furnish the 
copies of the plaint 0 concise statements 
hereinbefore referred to and all such informa- 
tion as may be necessary for the purpose of 
issuing the summons referred to in section 64, 

59. (1) Where a plaintiff sues upon a docu. 

Production of docue Ment in his possession or 
ment on which plaintiff. power, he shall produce it 
sues, in Court when the plaint is 
presented, and shall at the same time deliver 
the document or acopy thereof to be filed with 
the plaint, ? 

(2) Where the plaintiff relies on any other 
documents (whether in his possession or power or 
not) as evidence in support of his claim, he shall 
enter such documents in a list to be added or 
annexed to the plaint. 


(3) Where any such document is not in the 
possession or power of the plaintiff, he shall, if 
possible, state in whose possession or power it is: 


61. Where a suit is founded upon a nego- 

Svits'on lost nego- tiable instrument, and it is 
tiable instroments. proved that the instrument 
is lost and an indemnity is given the 
plaintiff; to the satisfaction of the Court, against 
the claims of any other person upon the in- 
strument, the Court may pass such decree as it 
would have passed if the plaintiff had produced 
the instrument in Court when the faint was 
presented and had at the same time delivered a 
copy of the instrument to be filed with the plaint. 
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. Judge or 
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62. (1) Save in so far as is otherwise 

Production of shop- provided by the Bankers’ 
book. ooks Evidence Act, 1891, 
where a document on which the plaintiff sues is 
an entry in a shop-book or other book in his pos- 
session or power, the plaintiff shall produce the 
book at the time of filing the plaint, together 
with a copy of the entry on which he relies, 

(2) The Judge, or such officer as he may 
appoint in this behalf, shall forthwith mark the 
document for the purpose of identification ; and, 
after examining and comparing the copy with 
the original i if found correct, certifying 
at to be 80, shall return the book to the plaintiff 
and cause the copy to be filed. 

63. A document which was not produced 

Admissibility of in Court by the plaintiff 
document not produced when the plaint was pre- 
when plaint filed. sented and was not en- 
tered in the list to be added or annexed to the 

laint may be received in evidence on his 
behalf at the hearing of the suit, wnless the 
Court, for reasons to be recorded, 
otherwise directs. 


CHAPTER VIL. 
OF THE ISSUE AND SERVICE OF SUMMONS, 


/ssue of summons. 
64. (1) When the plaint has been registered 
and the copies or concise 
statements required by sec* 
tion 58 have been filed,a summons may be 
issued to each defendant to a and answer 
the claim, ona day and at an hour to be therein 
specified, — 
* (a) in person, or 
(4) by a pleader duly instructed and able to 
answer all material questions relating 
to the suit, or 
(c\ by a pleader accomparied by some 


Summons. 


other person able to answer all such | 


questions, 
(2) Every such summons shall be signed by the 


Provided that no such summons shall be 
issued when the defendant has appeared at the 
presentation of the plaint and admitted the 
plaintiff's claim. 

(3) Every such summons shall be accompanied 

one of the copies or concise statements refer- 

to in section 58, 
66, (1) Where the Court sees reason to require 


Personal appearance 
of the defendant, the summons 


shall order him to appear in person in Court on 
the day therein specified. 


such officer as he may appoint in this | 
‘behalf, and shall be sealed with the seal of the 
Court : 


the personal appearance of | 





Where the Court sees reason to require 
the personal appearance of the plaintiff on the 
same day, it may make an order for such appear- 
ance, 


(3) No party shall be ordered to appear in 
person, if heisexempted from personal ap- 
pearance in Court by or under this Code or 
any other law for the time being in force, or, 
if not so exempted, unless he resides— 

(2) within the local limits of the Court's 
ordinary original jurisdiction, r, 

(4) without such limits but at a place less 
than fifty méles’ distance, or,— 


(4) where there is railway or steamer 
communication er other estab- 
lished public conveyance 
ani, any part of the distance, 


(wi) the whole jowrmney can be 
accomplished in _ eight 
hours by means of such 
conveyance and by travel- 
ving at ne rate of sia miles 
an hour for the remaining 
part of the distance, 

less than two hundred miles distance 
from the court-house. 


68. The Court shall determine, at the time 
of issuing the summons, 
whether it shall be for the 
settlement of issues only or 
for the final disposal of the suit; and the sum- 
mons shall contain a direction accordingly:  ° » 


Sammons to be 
either to settle issues 
or for final disposal. 


Ls 


a 
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(67.] 


Provided that, in every suit heard by a Court +” 


of Small Causes, the summons shall be for thee 
final disposal of the suit. "% 


69. The day for the appearance of the defend- 

Fixing day for ap- ant shall be fixed by the 
pearance of defendant. Court with reference to its 
current business, the place of residence of the 
defendant and the time necessary for the 
service of the summons; and the day shall be 
so txed as to allow the defendant sufficient 
time to enable him to appear and answer on 
such day. 

70. The summons to appear and answer shall 

Direction in Order the defendant to 
summons with re- produce all documents in 
gard to docu- his possession or power 
ments. upon which he intends to’ 
rely in support of his case. 


71. Where the summons is for the final dis- 
posal of the suit, it shall 
direct the defendant to 
roduce, on the day fixed 
or his appearsnce, alt 
witnesses upon whose evi- 
dence, and all documents upon whichs 
he intends to rely in Support of his case. 


On issue ol summons 
for final disposal, de- 
fendant to be directed 
to produce his wit- 
nesses. 


. The Code of Civil Procedure, 190 . ji 
(Part I].—Of Suits in General.—Chapter VIT.—Of the Issue and Service of Sume 
‘eyaaite mons. Sections 7-81.) 


VS 


Service of summons, 


72. (7) Where the defendant resides within 
the jurisdiction of the Court 


be VI of 
& 8. 10.) 


Delivery or trans- ! i Ki eats dle 
mission of summons in which the suit is institut- 
for service, 


: ed, or has an agent resident 
Within that jurisdiction empowered to accept 
service of the summons, the summons _ shall, 
unless the Court otherwise directs, be deliver- 
ed or sent to the proper officer to be served by 
him or one of his subordinates. 
(2) The pro; 
Court other than that in which the suit is 
summons may, subject to any rules which the 
High Court may make in this behalf, be sent to 
. whim by post or in such other manner as the 
rt may direct. 


,~” 73. Service of the summons shall be made by 
delivering or tendering a 
copy thereof signed by the 
Judge or such officer as he may appoint in this 

behalf, and sealed with the seal of the Court 
3 “* 74. Subject to the provisions of sec- 
lsg P - Service on several tion 469A, sub-section 
defendants. (6), where there are more 
, defendants than one, service of the summons 

shall be made on each defendant, 

4 “75. Service shall be made, so far as practi- 
~ Service to be on de- Cable, on the defendant in 


+ Mode of service. 


person, unless he has an 


i fendant in person, 
ta where practicable, or agent empowered to accept 
3 on his agent. service, in which case ser- 


* vice on such agent shall be sufficient. 


76, In a suit relating to any business or work 
against a person who does 
whom defendant carries not reside within the local 
* on buginess, limits of the jurisdiction 
& of the Court from which the summons is issued, 
service on any manager or agent, who, at the time 
3 of service, personally carries on such business or 
ae work for such person within such limits, shall 
f be deemed to #4 good service. 
Explanation,.—For the purposes of this 
section, the master of a ship shall be deemed 
to be the agent of his owner or charterer. 
77. Where, in a suit to obtain relief respect- 
ing, or compensation for 


* 


Service on agent by 


Service on agent in 
charge, in suits for im- 


gnpmoentle property. perty, service cannot 
~~ amade on the defendant in person and the 
4 defendant has no agent empowered to accept 
service, service may be made on any agent of 
the defendant in charge of the property. 


78. Where, in any suit, the defendant cannot 







: 


‘ Service on male be found and has no agent 
a “member of defendant's empowered to accept 
‘family. service, service may be 


made on any adult male member of the family of 
ae __the defendant resi ding with him. 
et 


“ * 


r officer may be an officer of a | 


instituted, and, where he is such an officer, the | 


wrong to, immoveable pro- | 
be 
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Ewplanation.—For the purposes of this 
section, a servant shall not be deemed to be 
a member of the family. a 


78A. Service shall in every case be made [16) 
Intervalbetween $0 tong before the time 
service and at- specified in the summons 
tendance. for the attendance of the 
persen summoned as to allow him a reasonable 
interval for preparation and for travelling to 
the place at which his attendance is required 


79. When the  serving-officer delivers or 

Person served tosign tenders a copy of the sum- 
acknowledgment. mons to the defendant per- 
sonally, or to an agent or other person on_ his 
behalf, he shall require the signature of the’ 
person to whom the copy is so delivered or 
tendered, to an acknowledgment of service 
endorsed on the original summons. 


80. Where— 


Procedure where 
signature is refused 


and service cannot 
be made on person, 
(a) the defendant or his agent or such 
other person as aforesaid refuses to 
sign the acknowledgment, or 


(4) the serving-officer, after using all due 
and reasonable diligence, cannot 
find the defendant, and there is no 
agent car sa aoe to accept service, 
nor any other person on whom service 

. can be made, 


the serving-officer shall affix a copy of the sum= 
mons on the outer door or on some other con- 
spicuous part of the house in which the defendant 
ordinarily resides or carries on business 
or personally works for poten and shall 
then return the original to the Court from which 
it was issued, with a return endorsed thereon or 
annexed thereto stating that he has so affixed 
the copy and the circumstances under which he 


| did so, and the name and address of the per- 


son (éf any) identifying the house and wit- 
nessiny the affixure : 

Provided that, where the defendant or his 
agent or such other person as afore- 
said refuses to sign the acknowledgment, ard. 

(7) retains the copy of the summons deli- 
vered to him, or ; 

(7) no house in which the defendant ordi 

narily resides or carries on 
ness or personally works for 
gain can be discovered 
the Court inay direct that the summons shall be 
deemed to have been duly served. 

81, Where a summons has been served under 

Endorsement of time section 79, the serving-offi- 
ard manner o/ service. cer shall endorse or annex, 
or cause to be endorsed or annexed, on or to the 
original summons, a return stating the time when, 








, $2.) 


(83) 


(84) 


The Code of Civil 


and the manner in which, the summons was serv- 
ed, and the name and address of the person 
(@f any) identifying the person to be served 
and witnessing the delivery or tender of the 
summons. 

82. Where a summons is returned under sec- 

Examination of tion 80, the Court shall, if 
serving-officer, the return under that sec- 
tion has not been verified by the affidavit of 
the serving-officer, and may, if it has been so 
verified, examine the serving-officer on oath, 
or cause him to be so examined by another 
Court, touching his proceedings, and may 
make such further inquiry into the matter as it 
thinks fit; and shall either declare that the sum- 
mons has been duly served or order such service 
as it thinks fit. 


83. (1) Where the swmmons is returned 
wnserved amd the Court 
is satistied that there is 
reason to believe that the defendant is keeping 
out of the way for the purpose of avoiding ser- 
vice, or that for any other reason the summons 
cannot be served in the ordinary way, the Court 
shall order the summons to be served by affixing 
a copy thereof in some conspicuous place in the 
court-house, and also upon some conspicuous 
part of the house (if any) in which the defendant 
is known to have last resided or carried on 
business or personally worked for 
gain, or in such other manner as the Court 
thinks fit. : 


(2) Service substituted by order of the Court 
under this section shall be as effectual as if it 
had been made on the defendant personally. 


(3) Where service is substituted by order 
of the Court under this section, the Court shall 
fix such time for the appearance of the defendant 
as the case may require. 

85. (2) Where the defendant resides within 
the jurisdiction of any Court 
other than the Court in 
which the suit is instituted, 
and has no agent resident 
within the local limits of the 
jurisdiction of the latter 
Court empowered to accept service, such 
Court— 


(a) shall send the summons, either by one o} 
its officers or by post, to any Court not 
being a High Court, shaving jurisdiction 
at the place where the defendant resides, 
by which it can be conveniently served, 


Substituted service 


Service of summons 
where defendant resides 
within jurisdiction of 
another’ Court and has 
no agent to accept ser- 
vice. 


or, 

(6) may, in its discretion, upon the appli- 
cation of the plaintiff, deliver ts 
him or to such person as may be 
appointed by him for presentation 
in such Court, 
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| in prison. 


| ant resides out 





and shall fix such time for the appearance of 


the defendant as the case may require. 


Se Sage 
tae poe eee © oes iad 


(2) The Court to which a summons is sent or 
presented under sub-section (Z) shall, upon 
receipt thereof, proceed as if it had itself issued 
the summons, and shall then return the sum- 
mons to the Court from which it was originally 
issued, together with the record (if any) of its 
proceedings with regard thereto. 

86. (1) Where a summons issued by 

Rervide within any Court established be- 
presidency-towns and yond the limits of the towns 
Rangoon, of process of Calcutta, Madras, Bom- 
issued by Courts out- bay and Rangoon is to be 
side. Ps 

served within. any such 
limits, it shall be sent to the Court of Small 
Causes within whose jurisdiction it is to be 
served, ; 


(2) Such Court of Small Causes. shall deat 


with the summons in the same manner as if) _ 


it had itself issued it, and shall then return the 
summons to the Court from which it was 
originally issued. 
87. Where the defendant is confined in 
Service on defendant a prison, the summons shall * 
be delivered on sent by 
post or otherwise to the officer in charge of 


| the prison, for service on the defendant. . 


89. Where the defendant resides out of British 
India and has no agent in 
British India empowered to 
accept service, the “sum- 
mons shall be addressed to 
the defendant at the place _ 
where he is residing and sent to him by post, ° 
if there is postal communication between such 
place and the place where the Court is situate. 


go. Where, in the exercise of any foreign 

Service in foreign jurisdiction vested in His 
territory through Brit- Majesty or in the Gover- 
ish Resident or Court. mor General in Council, a 
Political Agent has been appointed, or a Court 
has been established or continued, with power 
to serve a summons issued by a Court under 
this Code in any foreign territory in whieh 
the defendant resides, the summons may be 
sent to such Political Agent or Court, post 
ot otherwise, for the purpose of being served 
upon the defendant ; and, if the Political Agent 
or Court returns the summons with an endorse- 
ment signed by swch Political Agent or 
by the Judge or other officer of the 
Court that the summons has been served on 
the defendant in manner hereinbefore directed, 
such endorsement shall be deemed to be evi- 
dence of the service. 


goA. (1) Where the defendant is a public 

Service on public officer (not belonging to 
officer, railway servant, His Majesty's military or 
military officer or naval forces or to His 
atier. Majesty’s Indian Marine 
Service) or the servant of a railway com- 
pany or local authority, the Court may, if it ap~ » 
pears to the Court that the summons may be 


Service where defend- 
of 
British India and has 
no agent, 
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most conveniently so served, send é¢ for ser- 
vice on the defendant to the head of the 
office in which he is emploved together 
with a copy tobe retained by the de- 
fendant. 


(2) Where the defendant is a commis- | 


sioned or gazetted officer of His Majesty's 
military or naval forces or of His Majesty’s 


Indian Marine Service, the Court shall send | 


the summons to be served in such manner 
and through such person as the Governor 
General in Council may, by rules made in 
this behalf after previous publication, direct, 
together with a copy to be retained by 
the defendant. 


(3) Where the defendant belongs other- 
wise than as a commissioned or gazetted 
officer to His Majesty’s military or naval 
forces or to His Majesty’s Indian Marine 
Service, the Court shall send the summons 


to his commanding officer to be served on him, | 
together with a copy to be retained by | 


the defendant. 


90AA, Where asummons is delivered 

Duty of person OV” sent to any person for 
to whom sum. service ia accordance 
mons is delivered with the provisions of 
or sent for ser- section 87 or of section 
vice, 904A, sub-section (1) 
or sub-section (3), or of any rules made 
under section 904A, sub-section (2), such 
person shall be bound to serve it, if possible, 
and to return it under his signature, with the 
written acknowledgment of the defendant, 
and such signature shall be deemed to be 
evidence of due service. If from any cause 
service is impossible, the summons shal! be 
returned to the Court with a full statement of 
such cause and of the steps taken to procure 
service, and such statement shail be 
deemed to be evidence of non-service. 

91. (1) The Court may, notwithstanding any- 

Substitution of letter thing hereinbefore con- 
for summons. tained, substitute for a 
summons a letter signed by the Judge or such 
officer as he may appoint in this behalf, where 
the defendant is, in the opinion of the Court, of a 
rank entitling him to such mark of consideration. 


(2) A letter substituted under sub-section 


(1) shall contain all the particulars required to | 


be stated in a summons, and, subject to the 
provisions of ‘sub-section (3), shall be treated in 
all respects as a summons, 


, (8), A letter so substituted may be sent to the 


/ defendant by post or by a special messenger 


selected by the Court, or in any other manner 


‘+which the Court thinks fit; and, where the 


' defendant has an agent empowered to accept 


[New], , 





service, the letter may be delivered or sent to 
such agent, 

92A. The Governor General in Council, on 
. Service without the the recommendation of 
interven of the the Local Government 
Court. and with the concurrence 


} 





L 
| 


| Gazette of India and the 


ofthe High Court, may, by rules made 
in this behalf after previous publication in the 
local offici 

Gazette, direct that in any specified area th 

summons in all suits or in any classes of 
suits shall or may be served by the 
plaintiff without the intervention of the Court, 
and, in such case, shall regulate the pro- 
cedure relating to such service. : 


92B. (1) The Governor General in Council, © (New) 


on the recommendation 

Service by fost. of the Lccal Government 
and with the concurrence of the High 
Court, may, by notification in the Gazette of 
India and in the local official Gazette, direct 
that, in any specified area, service of the 
summons, either in all suits or in any classes 
of suits, shall or may be effected, either in 
addition to, or in substitution for, any other 
mode of service by post in a letter addressed 
to the defendant and registered under 


Chapter VI of the Indian Post Office Act, VI of 1&3 


1898. 
(2) Where a summons is sent ina 
letter in accordance with a_ notification 


| under sub-section (Z) and is proved to have 


been duly posted and registered, the Court 
may presume that the summons has been 
duly served at the time at which the 
letter would be delivered in the ordi- 
nary course of post; and refusal of the 
letter by, or on behalf, or with the knowledge, 
of, the defendant shall have the effect of 
personal service of the summons on the de- 
fendant, who shall not be permitted to 
deny knowledge of its contents. 

(3) The signature of the defendant or his 
agent taken in the ordinary course of busi- 
ness on the postal receipt shall, on proof of 
such signature by any person who saw 
the defendant or his agent sign such 
receipt or who is acquainted with the 
defendant’s or his agent’s signature, 
be evidence of service, although the postal 
officer delivering the letter is not examined 
as a witness. 

(4) The provisions of section 27 of the 
General Clauses Act, 1897, shall not apply to 
service by post under this section. 


Service of process generally, ‘ 


93. (1) Every process issued under this Code 
Process to be served Shall, unless, the Court 
party otherwise directs, be served 

at the expense of the party 
ov whose behalf it is issued, 

(2) The court-fee leviable for such service 
shall be paid within a time to be fixed by the 
Court before the process is issued, 

94. All notices and orders in writing re- 

Service of otices quired by this Code to be 
and orders in writing. giver. to, or served on, any 
peer shall be served in the manner herein- 

efore provided for the service of summons, 


at expense ol 
issuing. 


—. EPRarr v 
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(Part II.—Of Sutts in General.— Chapter VII.—Of the Issue and Service of Summons, 
—Section 95. Chapter VIII—O/ the Appearance of the Parties and Con- 
sequence of Non-appearance.—Sections 96-100.) 


a Postage. 


95.\ Postage, where chargeable on any notice, 

- summons or letter issued 
4 under this Code and for- 
warded by post, and the fee (if any) for postal 
— Kh postal receipt, shall be 
paidwwithin atime to be fixed by the Court 
before the commynication is forwarded : 


Provided that the Local Government, with the 
previous sanction of the Governor General in 
Council, may remit such postage, or fee, or both, 
or may prescribe a scale of court-fees to be 
levied in lieu thereof. 


Postage. 


CHAPTER VIII. 


Or THE APPEARANCE OF THE PARTIES AND 
CONSEQUENCE OF NON-APPEARANCE, 


96. On the day and at the hour fixed in the 

Parties to appear on SUMmMons for the defendant 
day and at hour fixedin to appear and answer, the 
sumwons for defendant parties shall be in attend- 
toappear and answer. ance at the court-house ia 

erson or by their respective pleaders, and the 
suit shall be heard at that hour or later in 
the day according to the convenience 
of the Cowrt unless the hearing is adjourned 
to a future day and hour fixed by the Court. 


97, Where, on the day and at on after the 
hour s0 fixed, it is found, 
when the suit is called 
v on for hearing, that the 
oe a to payfees summons has not been 
pasha a served upon the defendant 
in consequence of the failure of the plaintiff to 
pay, within the time fixed under portinn 2 
and section 95, the court-fee and post 

charges (if any) leviable or payable for 
such service, the Court may dismiss the suit : 


Provided that no such order dismissing the 
suit shall be made although the summons has 
not been served upon the Aetondant, if, on the 
day and at or after the hour so fixed, he 
attends in person or, where he is allowed to 
appear by agent, by agent when the gwit ts 

ed on for hearing. 


98. Where, on er day and at or after the 
our so fixed, neither party 
Pe es PS appears when the swit 
ais called on for hear- 
tng, the suit shall, unless the Judge, for 
reasons to be recorded by him or under his 
personal direction and superintendence, other- 
wise directs, be dismissed. 


Dismissal where sum- 
mons not served in 
consequence of plain- 


99. Where a suit is dismissed under section 
97 or section 98, the 
plaintiff on, éf he its 
dead, his legal repre- 
sentative may, subject to 
the law of limitation for the 
time being in force, bring 
a fresh suit ; or if, within the period of thirty 
days from the date of the order dismissing the 
suit, he satisfies the Court that there was a suffi- 
cient excuse for not paying the court-fee and 
postal charges (if any) leviable or pay- 
able within the time allowed under section 93 
or section 95, or for non-appearance, as the 
case may be, the Court sha = an order 
setting aside the dismissal and appointing a 
day for proceeding with the suit. 


99A. (1) Where, after a summons has been 
issued to the defendant, or 
to one of several defendants, 
and returned unserved, the 
plaintiff fails, for a period 
of six months from the 
date of the return made 
to the Court by the officer ordinarily certify- 
ing to the Court returns made by the serving 
officers, to apply for the issue of afresh sum-+ 
mons and to satisfy the Court that he has used 
his best endeavours to discover the residence of 
the defendant who has not been served, or that 
sych defendant is avoiding service of process, 
the Court may dismiss the suit as against such 
defendant. 


(2) In such case the plaintiff may, subject to 
the law of limitation for the time being in 
force, bring a fresh suit. 


too, (7) Where, on the day and at ov after 

Procedure where thehour fixed inthe sum- 
only plaintiff appears. monsfor the defendant to 
appear and answer, the plaintiff appears and the 
defendant does not appear when the swit is 
called on for hearing, then,— 


(a) if it is proved that the summons was duly 
served, the Court may proceed ex 
parte: 


(6) if it is not proved that the summons was, 
duly served, a second summons shall 
be issued and served on the defendant 
at the expense of the plaintiff unless 
the Court otherwise directs: 

(c) ifit is proved that the summons was served 
on the defendant, but not in sufficient 
time to enable him to appear and answer 
on the day and at the hour fixed in 
the summons, the Court shall postpone 
the hearing of the suit to a future day, 
to be fixed by the Court, and shall 
direct notice of such day to be given to 
the defendant, 


Fresh suit or re- 
storation to file after 
dismissal under sec- 
tion 97 or 98. 


Dismissal where 
plaintiff, after summons 
returned unserved, fails 
to apply for fresh 
summons. 


VN 
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(2) Where it is owing to the plaintiff’s default 
that the summons was not duly served or was 
not served in sufficient time, the Court shall, if it 
postpones the hearing, order the plaintiff to 
pay the costs occasioned by such postponement 
and may, if it considers the default to have 
been wilful, dismiss the suit. 


101. Where the Court has adjourned the hear- 

Procedure where de- ing of the suit ex parte, and 
fendant appearson day the defendant, at or before 
ofadjourned hearing. = such hearing, appears, he 
may, upon such terms as the Court directs as 
to costs or otherwise, be heard in answer to the 
suit as if he had appeared on the day and at 
the hour fixed in the summons for him to 
appear and answer. 


102, Where, on the day and at ov after the 
hour fixed in the summons 


Procedure where 
defendant only ap- forthe defendant to appear 
pears. and answer, the defendant 


appears and the plaintiff does not appear when 
the suit is called on for hearing, the 
Court shall dismiss the suit, unless the defendant 
admits the claim, or part thereof, in which case 
the Court shall pass a decree against the defend- 
ant upon such admission, and, where part only 
of the claim has been admitted, shall dismiss thc 
suit so far as it relates to the remainder. 


103. Where a suit is eyes A or partially 

Decree against plain- dismissed under section 102, 
tiff by default to bar the plaintiff shall be pree 
fresh suit. cluded from bringing afresh 
suit in respect of the same cause of action; but 
he or, if he is dead, his legal repre- 
sentative may apply to the Court by 
which the dooce was passed or the 
Court to which the business of such 
Cowrt has been transferred for an order 
setting aside the dismissal, and, if it is proved 
that the plaintiff was prevented by any suffi- 
cient cause from appearing when the suit was 
called on for hearing, the Court shall set aside 
the:dismissal, upon such terms as to costs or 


otherwise as it thinks fit, and appoint a day for, 


proceeding with the suit : 


Provided that no order shall be made under 
this section unless the applicant has served 
the opposite party with notice in writing of his 
application. 

104. Where a suit is instituted against a 

_ defendant residing out of 
teniaet wadingeats: British India who has no 
British India does not agent im British India 
apron: empowered to accept ser- 
vice, and, on the day and at or after the hour 
fixed in the summons for the defendant to 
appear and answer, the defendant does not 
appear when the suit is called on for 
hearing, the plaintiff may apply to the Court 
or permission to proceed with his suit, and 













the Court may order that the plaintiff shall be 
at liberty to proceed with his suit in such manner 
and subject to such conditions as the Court 
thinks fit. hee 


105. Were there are two or more plaintiffs 

and, on any such day anid 

hour as aforesaid, ¢ 
do not all appear, the 

bes _ ,. May, at the instance of 

plaintiff or plaintiffs appearing, permit the suit to 

roceed in the same way as if all the plaintiffs 


an appeared, 0” make such order as it thinks 
t. 


Procedure where all 
of several plaintiffs do 
not appear. 


106. Where there are two or more defendants 
and, on any such day and 
hour as aforesaid, they 
do not all appear, the suit 
shall proceed, and the Court 
shall, at the time of delivering judgment, make 
such order as it thinks fit with respect to the 
defendant or defendants not appearing. 


107 Where a plaintiff or defendant, who has 
Consequence of non- been ordered to appear in 
attendance, sithpat person under section 66, 
sufficient cause shown, } ; 
oper unened = eo appear in person 
pear in person, or show suthicient cause, to 
a the satisfaction of the Court 

for failing so to appear, he shall be subject te 
all the provisions of the foregoing sections appli- 


cable to plaintiffs and defendant " 
who do not appear, endants, respectively, 


Procedure where all 
of several defendants 
do not appear. 


Setting aside of decrees ex parte, 


108. (7) Where a decree is passed ex parte 
Setting aside decree against a defendant, he, or 
oa againstdefend- if he js dead, his legal 
. represen 

to the Court by which the stint pe Py el 
the Court to which the business of 
such Court has been transferred for au 
order setting it aside. 


(2) Ifthe applicant satisfies the Court that the 
summons was not duly served, or that he or his 
predecessor in interest, as the case may be, 
was prevented by any sufficient cause from 
appearing when the suit wis called on for hear: 
ing, the Court shall make an order setting aside 
the decree only in so far as it affects such 
applicant and any co-defendant ov his 
legal representative associated with him 
by reason of a joint and indivisible relief 
having been granted against them, 
upon such terms as to costs, payment into Court 
or otherwise, as it thinks fit, and shall appoint a 
day for proceeding with the suit : 

Provided that no order shall be made under 
this sub-section unless the applicant has 
served the plaintiff and any such co-de- 
fendant or his legal representative 
with notice in writing of bis application, 
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CHAPTER IX. 


‘OF WRITTEN STATEMENTS, SET-OFF and 
iy counter-claim. 


110. (1) Any party may tender @ written 
statement of his case at 
any time before or at the 
first hearing or, with the 
dave of the Court, at any later time. 
(2) The Court may at any time, on the ap- 
plication of any party or of its own 
motion, require a written statement, or an 
additional written statement, from any party, 
and may fix a time for tendering the same. 


(3) Every written statement shall be as brief 
as the nature of the case admits, and shall not be 
argumentative ; but 4 shall contain a simple 
statement of the facts or grounds of law 
which the party tendering ét believes to be 
material and which he either admits or believes 
himself to be able to prove ov establish ; 
and, where such written statement is 
tendered by the defendant, he shall, 


speives statement. 


_unless the Court otherwise directs, 


‘endorse thereon or annex thereto a 


Uist of all documents, whether such do- 
cuments are or not in his possession or 
power, upon which he intends to rely im sup- 
port of his case, and the provisions of 
section 63, so far as they can be made 
applicable, shall be deemed to apply 
to such documents as though the de- 
fendant were a plaintiff and the 
written statement were a plaint. 

(4) Every written statement shall be 
divided into numbered paragraphs, each con- 
taining, as nearly as may be, a separate allega- 
tion, amd shall be signed ‘and verified in the 
manner provided for the signing and verification 
of plaints, 

116. (1) Where any written statement— 
Amendment and re- 
jection Of written 
statement 

(a) is not in accordance with the 
provisions of section 110, or 
~® contains any frivolous, vexatious 
or irrelevant matter, 
the Court may amend it then and there, or may, 
y an order to pe endorsed thereon and 


signed by the Judge, reject it or return it 
to the party tendering tt for amendment with- 
in such time as it may fix, subject to such 
terms with regard to costs or otherwise as 4 
may think fit to impose: 


Provided that a written statement shall not 
be amended, either by the Court or by any 
party to whom itis returned for amendment, 
so as to convert the case of the party tender- 
ing it into acase ofa different and inconsist- 
ent character. 


(2) Every amendment of a written 
statement shall be signed or initialled 
by the Judge. 


(3) Where a written statement has beén 
rejected under this section, the party tendering 
it shall not tender another written statement, 
unless the Court expressly requires such 
statement or grants leave to tender it. 


113. Where any party fails— 


Consequences of 
failure to tender 
or amend written , 
statement. 


(a) to tender any written statement 
required by the Court, or 


(b) to amend any written state- 
ment returned to him for 
amendment, 


within the time fixed by the Court or 
such further time as the Court may 
allow, he shall be liable, if a plaintiff, 
to have his suit dismissed or, if a 
defendant, to have his defence struck 
out and to be placed in the same 
position as if he had not appeared and 
answered, 


111. (1) Subject to the foregoing 
provisions, the defend- 

and ant may, 
statement, plead, by 
way of set-off or counter-claim, any- 
claim which can conveniently be dis- 
posed of in the suit; and, subject to the 
law of limitation for the time being 
in force, such written statement shall 
have the same effect asa plaint in a cross- 
suit so as to enable the Court to deliver 


Set-off 
counter-claim. 


by written © 


(42.] 


[ef: 1366] 
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judgment in the same suit both on the 
original and on the cross claim. 


(2) Notwithstanding anything con- 
tained in sub-section (1), the Court may, 
of its own motion oron the application 
of the plaintiff made at or before the first 
hearing ov, where issues are settled, at 
or before such settlement, refuse leave 
to the defendant to avail himself of any set-off 
or counter-claim which cannot be con- 
veniently disposed of in the pending suit. 


(3) Where the set-off or counter- 
claim involves matter which is beyond 
the jurisdiction of the Court but 
which can be conveniently disposed of 
in the pending suit, such Court, if it is 
a Court subordinate to the District 
Court, shall submit the record with a 
statement of the circumstances to 
such District Court. 


(4) On the receipt of the record and 
statement referred to in sub-section 
(3), the District Court, if tt is com- 
petent to grant relief in respect of the 
suit and the set-off or counter-claim, 
shall either try the suit itself or 
transfer it for trial to any Cowrt 
subordinate to it and competent as 
aforesaid. 

(5) Where, on receipt of the record 
and statement referred to in sud- 
section (3) or with respect to a suit 
pending before it, the District Court 
finds that the set-off or counter-claim 
involves matter beyond its jurisdiction, 
it shall, if in its opinion such set-off 
or counter-claim can be conveniently 
disposed of in the pending suit, submit 
the record with a report of the 
circumstances to the High Court to 
which it is subordinate ; and, if the 
High Court or any Court subordinate 
to the High Court is competent to 
grant relief im respect of the whole 
matter in controversy, the High 
Court may try the suit or transfer it 
for trial to such subordinate Court. 

(6) Where no Court is competent to 
grant relief in respect of the whole 
matter in controversy, the defendant 
shall be precluded from availing him- 
self of the set-off or counter-claim. 

(7) Nothing in swb-sections (3) to (6) 
shall be deemed to limit or otherwise 
affect the right of the defendant to 
abandon any part of his set-off or 
counter-claim ; but, where any such 
partis so abandoned, the defendant 
shall be precluded from bringing a 
suit in respect of the same part or 
from again pleading it by way of set- 
off or counter-claim. 


Chapter X.—Of the Examination of the Parties 


(8) Where the defendant has pleaded a 
set-off or counter-claim and the suit is 
stayed, withdrawn or dismissed or abates, 
the set-off 07 cownter-claim may neverthe-. 
less be proceeded with, and, where a set-off or 
counter-claim is established, the Court 
may, if the balance between such set-off or 
counter-claim is in favour of the defend- 
ant, pass a decree for the defendant for, stich 
balance or may otherwise adjudge to the 
defendant such relief as he may be entitled 
to on the merits of the case: 


Provided that the lien of any pleader in 
respect of costs payable to him shall not affect 
the set-off 07 cownter-claim. 


(9) Where the proper court-fee has 
been paid in respect of any set-off or 
counter-claim, and — 


(a) the Cowrt has, under sub-section 
(2), refused leave to the 
defendant to avail himself of 
such set-off or counter-claim, 
or 

(b) the defendant is precluded by 
sub-section (6) from availing 
himself thereof, Hey 

the defendant, if he institutes a swit 
im respect of the same claim, shall 
not be liable to pay any further court- 
fee on the plaint in such swit. 


CHAPTER X. 


OF THE EXAMINATION OF THE PARTIES BY THE 
COURT, 


117. (1) At the first hearing of the suit the Court 
Ascertainment asto shall ascertain from the 
atuienien or a of parties or their plead- 
ee in stataceatite. ers whether they admit 
or deny the allegations of 
fact made in the plaint 07 written statement (if 
any) of the opposite party, and not enpeomly or 
by necessary implication admitted or denie by 
the party against whom they are made, 


(2) Every admission or denial so ascertained 
shall be recorded or caused to be recorded by 
the Court, and such record shall be 
signed by the Judge. 


118. At the first hearing of the suit, or at any 
subsequent hearing, any 
Oral examination of party appearin in person 
party, or companion of or present in Court, or any 
sapataiane tara person able to answer any 
material question relating to the suit by whom 
such party or his pleader is accompanied, may 
be examined orally by the Court; and the ce. 
may, if it thinks fit, put in the course of suc’ 


examination any question suggested by either 


party. 


| 
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119. The substance of every examination 

Substance of examin. Made under section 118 
ation to be written. shall be reduced to oe 
by, or under the personal direction an 
superintendence of, the Judge in accordance 
with the provisions of Chapter XVI with re- 
spect to the taking down of the evidence of 


\ witnesses, and shall form part of the record of 


Cf. 136.] 





the suit, 
120, (1) Where the pleader of any party who 
Consequence of refusal appears by a pleader, or 
or inability of pleader any such person 
to answer. accompanying the 
pleader as is referred to in section 118, 
refuses or is unable to answer any material ques- 
tion relating to the suit which the Court is of 
opinion that the party whom he represents ought 
to answer, and is likely to be able to answer 
if ey in person, the Court may post- 
pone the hearing of the suit to a future day 
and hour and, subject to the provisions 
of section 66, sub-section (3), direct that 
such party shall appear in person on such day. 


(2) Where, on the day and at or 


after the hour so appointed, such 


party fails without lawful excuse, when the 
suit is called on for hearing, — 


(@) to appear in person, or 


(6) to answer any such question as 
“) referred to in sub-section 
CD; 
he shall be liable, if a plaintiff, to have 
his swit dismissed for want of pro- 
secution and, if a defendant, to have 
his defence (if any) struck out and to 
be placed in the same position as if he 
had not appeared and answered. 


CHAPTER XI, 


Or DISCOVERY AND OF THE ADMISSION, IN- 
SPECTION, PRODUCTION, IMPOUNDING AND 
ReTURN OF DocuMENTS. 


121. Any party may at any time, by leave 
of the Court, deliver 
through the Court inter- 
rogatories in writing for 
the examination of the opposite party, or, where 
there are two or more opposite parties, of any 
One or more of such parties, with a note at the 
foot thereof stating which of such interroga- 
tories each of such persons is required to 
answer: 


Provided that no party shall, except by leave 





Delivery of interroga- 
tories, 


of the Court, deliver more than one set of 


interrogatories to the same person, and 
that no defendant shall deliver interroga- 
tories for the examination of the plaintiff unless 


hapter XI.—Of Discovery and of the Admission, 
Inspection, Production, Impounding? and Return of Documents.—Sections 121- 








such defendant has previously tendered a write . 
ten statement and such statement has been re- 
ceived and placed on the record: 


Provided also that interrogatories which 
do not relate to any matter in question in 
the suit shall be deemed to be irrelevant, not- 
withstanding that they might be admissible 
on the oral cross-examination of a witness, 7 

121A. On an application for leave to deliver rNew. 

: interrogatories under sec- f xxxi, 

Particular ‘inter- tion 121, the particular in- 2] 
tented to Cour. tefrogatories proposed to 

: be delivered shall be sub. 
mitted to the Court ; and, in deciding upon the 
application, the Court shall take into ac- 
count any offer made by the party sought 
to be interrogated to deliver particulars 
or to make admissions or to produce 
documents relating to the matters in 
question or any of them ; and leave shall be 
granted as to such only of the interrogatories 
submitted as the Court considers neces 
either for disposing fairly of the suit or for 
Saving costs, 

122. Interrogatories delivered under section 
121 shall be served on the 
pleader (if any) of the party 
interrogated or in the 
manner hereinbefore provided for the sétvice of 
summons, and the provisions of sections 79 to 83 
shall, so far as they are applicable, be deemed 
to apply. 

123. The Court, in adjusting the costs of the 
suit, shall, at the instance 
of any party, inquire, or 
cause inquiry to be made, ’ 
into the propriety of any 
interrogatories delivered ; and, if it thinks that” 
such interrogatories have been delivered 
unreasonably, vexatiously or at improper length, 
the costs occasioned by the said interrogatories 
and the answers thereto shall be borne by the 
party in fault. 


124. (1) Where the Secretary of State 
for India in Councit 
is a party to any swit, 
any opposite party 
may apply to the 
Court for an order 
allowing him to de- 
liver. interrogatories 
to such person as the Government may 
appoint in this behalf. 


(2) Where any party to a suit is a body 
cotporate or a joint stock company, whether 
incorporated or not, or any other body of 
persons empowered by law to sue or to be sued, 
whether in its own name or in the namie of any 
officer or other person, any opposite party may 
similarly apply for an order allowing him to 


Service of interro- 


gatories, 


s 


Inquiry into proprie- 
ty of delivering inter- 
rogatories. 


Service of interroga- 
tories on person ap- 
pointed by Gov- 
ernment or on 
member or officer 
of corporation or 
company, 
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t 125, 125A. 127-131) 


. 

, 

) deliver interrogatories to any member or officer 

; of such corporation, company or body. . 

} 126, fiterrogatories shall be answered by 

k tite OED affidavit to be filed in Court 

a wy by affidavit within ten days from the 

| withis certain time. service thereof or within 
such further time as the 

Court may allow. 


# 125. Any party called upon to answer interro- 
ae gatories, whether by him- 


Power to refuse to self or by any such mem- 
* ansWer interrogatories. 


; ; 
| 


ber or officer, may, in the 
fe Oy affidavit referred to in section 126, refuse to 
bm answer any interrogatory on the ground that 
Bun it is scandalous or irrelevant, or is not putin 
| good faith for the purposes of the suit, or that 
| the matter inquired .into is not sufficiently 
f material at that stage of the suit, or on any 
PitNew. cy. other like ground. 


| 9. xxxi, . «°125A.(1) At any time within seven days after 
| 7 the service of interroga- 

: tories as provided by section 
122 or within such fur- 
ther time as the Court 


, Application to set 
5 . ' ~ interrogato- 
‘aay Ties. 


may allow, the party sought to be interro- 
ie gated may apply to the Court to set aside any 
» interrogatory on the ground that it és unrea- 

> 


f 
| 
sonable, vexatious, prolix, oppressive, 


*. unnecessary or Scandalous. 


va 


(2) An interrogatory shall not be set aside 
under this section merely because it is in- 
tended to supply a defect in pleading which 
the Court would be competent to remedy by 
the exercise of the powers conferred on it by 
section 110,sub-section (2), or section 146; 
but the Court shall set aside any interrogatory 
delivered for the purpose of eliciting facts 
bearing upon any matter in controversy be- 
tween the parties to the suit; if the object of 

«such interrogatory is one to which the 
* procedure prescribed by sections 133, sub- 
section (2), and 134C is applicable. 

127. Where any person interrogated omits or re- 

fuses to answer, or answers 
omission or refusal to insufficiently, any interro- 
answer sufficiently. gatory, the party interro- 
ating may apply to the Court for an order 
cs Siting him to answer or to answer fur- 
ther, as the case may be; and an order 
«may. be made requiring him to answer or 
to answer further, either by affidavit or by oral 

© examination, as the Cowrt may direct : 


* Provided that the Cowrt shall not require an 
answer to any interrogatory which in 4#8 opinion 
need not have been answered under section 125, 

128, (1) Either party may, by a notice through 
Powertodemandad- the Court, within a reason- 
mission of genuineness able time not less than ten 
of documents. days before the hearing, 
require the other party to admit, saving all just 
. exceptions to the admissibility of such document 
in evidence, the genuineness of ‘any’ “doci'ment 
material to the suit. 


Procedure in case of 





=~ 





(2) Where such notice is not given, the costs of 
proving such document shall not, unless the 
Court otherwise directs, be allowed. 


(3) Where such notice is given and is not 
complied with within four days from the service 
thereof, the party refusing shall bear the ex- 
pense of proving such document, whatever may 
be the result of the suit, wnless the Court 
otherwise directs. 

| (4) Every admission made under this sec- 
tion shall be in writing signed by the other 
party or his pleader, and shall form part of the 
record of the suit. 


129, (1) The Court may, at any time durin 
the pendency therein o 
any suit, order any party to 
the suit to declare by affi- 
davit all the documents 
which are or have been in his possession or 
power relating to any matter in question in the 
suit, and any party to the suit may, at any’ time 
before the first hearing, apply to the Court for 
such an order: 

Provided that no such order shall be 
made where and in so far asthe Court is of 
opinion that it is not necessary either for 
disposing fairly of the suit or for saving costs. 


(2) Every affidavit made under this section 
shall specify which (if any) of the documents 
therein mentioned the declarant objects to pro- 
duce, together with the grounds of his objec- 
tion. 


130. The Court may, in its discretion, at any 
time during the pendency 
duction of documents therein of any suit, order 
during suit. the production by any party 
thereto of such of the documents in his possession 
or power relating to any matter in question in 
such suit as the Court thinks fit; and the 
Court may deal with such documents when 
produced in such manner as appears just. 


Power to order dis- 
covery by affidavit of 
documents. 


Power to order pro- 


131. (1) Any party to a suit may at any time, 
before or at the hearing 
thereof, give notice through 
ments referred the Court toany other party 
to in plaint, to produce an docu- 
written statement gents referred to in 
or affidavit. the plaint, written 
statement or affidavit of documents for the 
inspection of the party giving such notice or of 
his pleader, and to permit such party or pleader 
to take a copy thereof. 


(2) No party failing to comply with such notice 
shall afterwards be at liberty to put any such 
document in evidence on his behalf in the suit, 
unless he satisfies the Court that such document 
relates only to his own title, or that he had some 
other and sufficient cause for not complying with 
the notice, 


Notice to produce 
for inspection docu- 
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132, Any party to a suit served with a@ notice 

Notice in reply to Under section 131 shall, 
notice under sec- within ten days from the 
tion 131. service thereof, deliver 
through the Court to the party giving the same a 
notice stating a time, within three days from 
such delivery, at which the documents, or such of 
them as he does not object to produce, may be 
inspected at his pleader’s office or some other 
convenient place, and stating which (if any) of 
the documents he objects to produce, and on 
* what grounds, . 


133. (1) Where any party toa suit served 

Application for order with notice under sec- 
of inspection. tion 131 omits to deliver 
notice under section 132 of the time for inspec- 
tion, or objects to give inspection, or names an 
inconvenient ‘place for inspection, the Court 
may, on the application of the party desir- 
ing it, make an order for inspection at such 
place and in such manner as it thinks fit. 


(2) Save in the case of documents referred 
to in the plaint, written statement or affidavit of 
the party against whom the application is made, 
or disclosed in his affidavit of documents, such 
application shall be founded upon an affidavit 
showing— 


(134) 


(a) of what documents inspection is sought, 


(4) that the party applying is entitled to in- 
spect them, and 


(c) that they are in the possession or power 
of the party against whom the ap- 
plication is made. 


(3) An order for inspection shall not be 
made wnder this section where and in so 
faras the Court is of opinion that it is not 
necessary either for disposing fairly of the 
suit or for saving costs. 


134A. Where the inspection of any busi- 

Production of veri: mess books is epeted for, 
fied copies of business the Court may, if it thinks 
books in lieu of in- fit, instead of ordering in- 
spection, spection of the original 
books, order a copy of any entries therein to 
be furnished and verified by the affidavit of 
some person who has examined the copy 
with the original entries, and such affidavit 
shall state whether or not there are in the 
original book any and what erasures, inter- 
lineations or alterations: 


- Provided that, notwithstanding that such 
copy has been supplied, the Court may order 
inspection of the book from which the copy 
was made, 


134B. Where, on an application for an 
Inspection by Court order for inspection under 
where privilege is section 133, privilege is 
claimed. claimed for any document, 
the Court may, subject to the second para- 
ta ie de naa of the Indian Hvi- 

of 1872, ct, 1872, inspect the document for 


New, of. 
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New, 
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he purpose of deciding as to the validi 
the claim of privilege. € validity of 


134C. (1) The Court may, on the. applica. eho 


tion of any party, at any 194.) | 

Power to call for time and whether an affi- | 

respi an davit of documents has 7 

tobeortohave been in OF has not alreadyybeen | | 
party’s possession, ordered or made, make an 


order requiring any other eA 
party to state by affidavit whether any ~ | 
document, to be specified in the application, 


is or has at any time been in his posses-» 
sion or power and, if it has been but ig © | 
not then in his possession, when he parted “*— 


with, and what has become of, it. 


(2) Every application under this section shall 
be made on an affidavit stating that, in 
the belief of the declarant, the party -against 
whom the application is made has, or has at | 
some time had, in his possession or power 
the document specified in the application, 
and that it relates to the matters in con- 
troversy inthe suit, or to some of them, — 

135. Where the party from whom* discovery » 
of any kind or inspection’ is *’ 
sought objects to the same or™ * 
to any part thereof, and the 
Court is satisfied that the 
right to such discovery or ine; 
spection depends on the determination of any , 
issue or question in dispute in the suitor that PA 
for any other reason it is desirable that any such 7 
issue or question should be determined before 
deciding upon the right to the discovery or 
inspection, the Court may order that the issue 
or question be determined first and reserve the 
question as to the discovery or inspection, 


135A. (1) Where any right to apply for 

Applications for dis- discovery or for the ad- 
covery, etc., between mission, inspection or pro- 
co-plaintiffs or co-de- duction of documents is 
fendants or against given by this Chapter, it’ 
several plaintiffs. may be exercised as 
between parties arrayed onthe same side 
either as plaintiffs or as defendants, if there 
are matters to be adjusted between them in 
the suit. 

(2) Where there are several plaintiffs and 
an application forthe exercise by the deféend- 
ant of any ‘such right has been granted, 
the plaintiffs shall all, unless the Court is 
satisfied that there is good reason to,the con- ~ 
trary, be bound to join in the affidavi (if any) 
required by this Chapter. o ¥ 


136. (1) Where any party fails to comply with 
any order under this Chapter 
to answer interrogatories or 
for discovery, production dr 
inspection, which has been duly served, he shall 
be fable, if a plaintiff, to have his suit dismissed 
for want of prosecution, and, if a defendant, to 
have his defeuce (if any) struck out and to be 

e: 


ne 


&/ 


Power to order issue 
or question on which 
right to discovery de- 
pends to be first de- 
termined, 


[New.] 


Consequences of 
failure to answer or 
give inspection. 


¥ 


ar itu 
nae 







placed in the same position as if he had not 
appeared and answered; and the party interro- 
gating or seeking discovery, production or in- 
ree may appry to the Court for an order to 
that effect, and the Court may make such an 
order accordingly. 


(2) Any party failing to comply with an order 

% under this Chapter to answer interrogatories or 

for discovery, production or inspection, which 

has been served a him personally, shall also 

be deemed guilty of an offence under section 188 
V of 1860, of the Indian Penal Code. 


ew. Of.0. 426A. The provisions of the foregoing sec- 
Application of tions of this Chapter shall, 
Cape. to minors Sofar as they are appli- 
persons of cable, be deemed to apply 
unsound mind, to minor parties and to 
jes of unsound mind and to their next 
friends and guardians for the suit, and, in 
the case of any such party, any affi- 
davit mentioned in any of the said 
sections may be made by a neat friend 
_or by a guardian for the swit. 


137. (1) The Court may of its own motion, 
Sibi ‘ol Court to and may in its discretion 
send for papers from its Upon the application of any 
own records or from of the parties toa suit, send 
other Courts. for, either from its owr 


any other suit or proceeding, and inspect the 
same, 


(2) Every application made under this section 
shall, unless the Court otherwise directs, be 


his pleader, showing how the record is material 
to the suit in which the application is made, and 
that the applicant cannot, without unreasonable 
delay or expense, obtain. a duly authenticated 
copy of the record or of such portion thereof as 
the applicant requires, or that the production of 
the original is necessary for the purposes cf 
justice. 


(3) The Court receiving a requisition 
for the record of a pending suit or 
other proceeding may, for reasons to 
be recorded, acopy of which shall be 
forwarded to the Court making the 
requisition, postpone compliance with 
such requisition until the record can 
be sent without unduly delaying the 
business of the Court receiving the 
requisition or until adequate provision 
is made for the safe custody of the 
record or for the travelling expenses 
of an officer to be deputed to convey 
and guard the record. 


(4) Nothing in this section shall be deemed 
to enable the Court to use in evidence 
any document which, under the law of evi- 


. 
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records or from any other Court, the record of | 


supported by the affidavit of the applicant or of | 
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dence for the time being in force, woul 
be inadmissible in the suit. 


138. (1) The pa-ties or their pleaders shall pro- 
duce at the first, hearing of 
the suit or at such later 
time as may be fixed 
by the Cowrt all the documentary evidence of 
every description in their possession or power, on 
which they intend to rely as evidence in 
support of their respective cases, and which @ 
has not already been filed in Court, and all docu- 
—. which the Court has ordered to be pro- 
uced. 


(2) The Court shall receive the documents SO [149, § 1.) 
produced : 

Provided that the documents produced by 
each party are accompanied by an accurate 
list thereof prepared in such form as the High 
Court may from time to time direct, 

(3) No documentary evidence in the ses- [139,] 
sion or power of any party which should have 
deen, but has not been, produced in accordance 
with the provisions of sub-section (7), shall be 
received at any subsequeut stage of the proceed- 
ings unless, for reasons to be recor ed, the 
Court considers its admission, on such terms 
as tocosts or otherwise as it thinks fit, to 
be necessary for the ends of justice. 

(4) The Court may at any stage of the suit [140, §2) 
raject any document which it considers irrele- 
vant or otherwise inadmissible, recording or 
causing to be recorded the grounds of such 
rejection. 

(5) Nothing in this section shall be 
deemed to limit or otherwise affect— 

(a) the duty to produce any docu- 
ment called for by the Court, 
or 

(b) the right to produce any docu- 

ment — 

(v) for the cross-examina- 
tion of the opposite 
party’s witnesses, or 

(i) in answer to any case 

setup by the opposite 
party, or 
(iii) to be handed to a wit- 
ness merely to refresh. 
his memory, or 
(w) for the comparison of 
any handwriting or 
seal. 
(s) Every document admitted in Subst 
evidence, or a copy thereof a si 
ted and return of rejects where a copy a been 
ed documents, substituted for the original 
under section 141A, shall form part of the 
record of the suit. 


Production of docu: 
mentary evidence. 


142A. 


Recording of admit- 








; 
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(2) Documents not admitted in evidence shall | book, account or record in which it occurs to be 


not form part of, and shall not be placed on, 


the record, but shall, as soon as rejected, be | 


returned to the persons respectively producing 
them, 


. (7) Subject to the provisions of sub- 
cote section (2), there shall be 


Endorsements on 
documents admitted in endorsed on every docu- 
evidence, ment admitted in evidence 
ipa suit— 


(a) the number and title of the suit, 


(4) the name of the person producing the 
document, 


(c) the date on which it was produced, and 


(d) a statement of its having been so admit. | 


ted ; 
and the endorsement shall be signed or ini- 
tialled by the Judge, 


| documents rejected as considered by the 





(2) Where adocument so admitted isan entry | 


in a book, account or record, and a copy thereof 
has been substituted for the original under 
section 141A, the particulars aforesaid shall 
be endorsed on the copy and the endorsement 
shall be signed om énitéalled by the Judge. 


(3) Where the provisions of sub-section (1) 
cannot for any reason be carried out, the 
Court shall mark the document for identifi- 
cation in such manner as it thinks fit. 


141A. (7) Save in so far as is otherwise 
Endorsements on Pr ovided by the Bank- 
copies of admitted €7°8° Books Evidence 
entries in  letter- Act, 1891, where a docu- 
books, rp any ment admitted in evidence 
ee eee in a euit isan entry in a 
letter-book or a shop- 
book or other account in current use, the party 
on whose behalf the account is produced may 
furnish a copy of the entry, 


(2) Where such a document is an entry in a 
public record produced from a public office or by 
a public officer, or an entry in a book or account 
belonging to a person other than a party on 
whose behalf the book or account is produced, 
the Court may require a copy of the entry to be 
furnished,— 


(@) where the record, book or account is pro 
, duced on behalf of a party, then by 
that party, or 


(b) where the record, book or account is pro- 
duced in obedience to an order of the 
acting of its own motion, then 


by either or any party. 


(3) Where a copy of an entry is furnished 
Under this section, the Court shal , after causing 
the copy to be examined, compared and certé- 
hed to be correct in the manner prescribed 
by section 62, mark the entry and cause the 


| 
| 


| returned to the person producing it, 
142. Where a document relied on as evi- 
dence by either party is 
ourt to 
be inadmissible in eyi- 
dence, there shall be en- 
dorsed thereon the particulars mentioned in 
section 141, sub-section (7), clauses (a), (6) 
and (c), together with a statement of its 
having been rejected, and the endorsement shall 
be signed or imitialled by the Judge. 

143, Notwithstanding anything contained in 
Court may orderany section 62, section 142A, 
document to be im- sub-section (2), or section 
pounded, 141A, sub-section (3), 
the Court may, if it sees sufficient cause, 
direct any document or book produced before it 
in any suit to be impounded and kept in the 
custody of an officer of the Court, for such 

riod and subject to such conditions as the 
Court thinks fit. 


144. (1) Any person, whether a party toy the 
suit or not, desirous, of 

eee ee receiving back any docu- 
ment produced by him in 

the suit and placed on the record, shall, unless 


Endorsements on 


‘inadmissible in evi- 


dence, 


be entitled to receive back the same,— ‘ue 


(a) if the suit is one in which an appealor 
review is not allowed, when the suit 
has been disposed of, and, 


4b) if the suit is one in which an appeal or 
review is allowed, when the timé for 
preferring an appeal or applying 
for a review has elapsed and no 
«ppeal has been preferred or review 
applied for, or, if an appeal has 
been preferred or review 
applied for, when the appeal or 
application has been disposed of: ° 
Provided, first, that, on an application. made 
by a party to the suit signifying his intention to 
prefer an appeal or to apply for a view, any 
document placed on the record may be retain- 
ed by the Court for such time as it may con- 
sider necessary : 


Provided, secondly, that a document may -be 
returned at any time earlier than that prescribed 
by this section if the person applying therefor 
delivers to the proper officer a Certified copy 
to be substituted for the original and wnder~ 
takes to produce the original if re- 
quired to do so: 


Provided, thirdly, that no document shall be re- 
turned which, by force of the decree, has become 
wholly void or useless, 

(2) Onthe return of a document admitted in 
evidence a receipt shall be given by the person 
receiving it, 


| the document is impounded under sections 143, 


vo 
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The Code of Civil Procedure, /90 . 


(Part I].—Of Suits in Gene 


Inspection, Production, Impounding and 


val —Chapter XI.—Of Discovery and of the Admisston, 


Return of Documents.—Section 145. 


Chapter X11.—Of the Settlement of Issues. —Sections 146-150.) 


145. The provisions herein contained as to | 
documents shall, so far as , 


Provisions as to docu- 


ments applied to they are applicable, be , 
material objects . deemed to apply to all , 
other material objects capable of being pro- | 


duced as evidence. 


——— 


¢ CHAPTER XII. 
Or THE SETTLEMENT OF ISSUES. 


146. (1) Issues arise when a material proposi- 

: tion of fact or of law is 

Framing of issues. affirmed by the one party 
and denied by the other. 


(2) Each material mae affirmed by the 
one party and denie 
the subject of a distinct issue. 

(3) Issues are of two kinds,— 

(a) issues of fact, and 

* _ (8) issues of Jaw. 

(4) At the first hearing of the suit the Court 
shall, after reading the plaint and the written 
statements (ifany), and after such examination of 


the jes as may appear necessary, ascertain 
uposP what material propositions of fact or of law 


arties are at variance, and shall thereupon | 
rBeced to frame and record or cause to be* 


recorded the issues on which the right decision 
of the case appears to the Court to depend. 

(8) Where issues both of fact and of law arise 
in the same suit and the Court is of opinion that 
the case may be disposed of on the issues of law 
only, it shall try those issues first, and for that 


purpose may, if it thinks fit, postpone the settle- 


ment of the issues of fact until after the issues 
of law have been determined. 

(6) Nothing in this section shall be deemed to 
require the Court to frame and record or cause 
to be recorded issues wheme the defendant at 
the first hearing of the suit makes no defence. 

Explanation.—Material propositions are those 

positions of fact or of law which a plaintiff 
must allege in order to show a right to sue or @ 
defendant must allege to establish his 
defence, set-off or counter-claim. 

147. The Court may frame the issues: from 

atertals { all or any of the following 
ne, issues oap he materials, namely :— 
ra 5 


(a) the allegations made on oath by the parties 
or by any persons present on their be- 
half, or made by the pleaders of such 
parties or persons ; 

(é) the allegations made in the plaint or in the 
written statements (if any) tendered in 
the suit, or in answer to interroga- 
tories delivered in the suit; and 


by the other shall form | 








(c) the contents of the documents produced 
by either party. 

148, Where the Court is of opinion that 

cE the issues cannot be correct- 
Pow xamine . wi 

wituesses or documents ly framed without the 

before framing issues, | ¢xamination of some per- 

son not before the Court, 


| or without the inspection of some document 


not produced in the suit, it may adjourn 
the framing of the issues to "a future day ana 
hour, to be fixed by the Court, and may, subject 


| to the law of evidence for the time being 
| im force and to 


the provisions of 
sections 66 and 176 of this Code, b 

summons or other process, compel the attend- 
ance of any person or the production of any 
aense by the person in whose possession 
it is. 


149. The Court may, after hearing the 
parties or their plead- 
ers if they desire to be 
heard, at any time before 


Power to amend, add 
and strike out issues. 


passing 4 decree,— 


(Z) amend the issues or frame additional 
issues on such terms as it thinks fit, 
and all such amendments or additional 
issues as may be necessary for deter- 
mining the matters in controversy 
between the parties shall be so made 
or framed, but not so asto convert a 
suit or defence of one character 
into a suit or defence ofa differ- 
ent and inconsistent character, and 

(2) strike out any issues which appear to it 
to have been wrongly framed or intro- 
duced. 


150. Where the parties to a suit are agreed 

out ae as te question of fact 

ement in torm or of law to be decided 

of lanes 98 een between them, they may 

state the same in the form 

of an issue, and enter into an agreement in 

writing that, upon the finding of the Court in the 
affirmative or in the negative of such issue,— 


12) a sum of money specified in the agreement, 
or to be ascertained by the Court or in 
such manner as the Court may direct, 
shall be paid by one of the parties to 
the other, or one of the parties shall 
be declared entitled to some right or 
subject to some liability specified in 
the agreement ; or 

(4) some ahi specified in the agreement 
and in controversy in the suit shall 

be delivered by one of the stony to the 
other or as that other may direct ; or 

(c) one or more of the parties shall do or abstain 
from doing some particular act specified 
in the agreement and relating to the 
matter in controversy. 
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Pvt 11.—-O7 Suits in General.—Chapter XII.—Of the Settlement of /ssues.—Section 


yor rg. 


Chapter XIII —Disposal of the Suit at the first Hearing. Sections 


152-155. Chapter XIV.—Of Adjournments.— Sections 156, 157.) 


151. (1) Where the Court is satisfied, after 
Delivery of judg- making such inquiry as it 
mentonagreement. thinks fit 
(a) that an agreement entered into under 
section 150 was duly executed by the 

parties, 

(4) that they have a substantial interest in the 
decision of such question as aforesaid, 
and 

(c) that the same is fit to be tried and 
decided, 


it may proceed to record and try the issue and 
state its finding or other decision thereon in the 
same manner as if the issue had been framed by the 
Court ; and may, upon the finding or other decision 
on such issue, deliver judgment according to 
the terms of the agreement, 

(2) Upon judgment so delivered, a decree 
shall follow and may be executed in the same 
way as if the judgment had been delivered 
in a contested suit. 


— 


CHAPTER XIII. 
DISPOSAL OF THE SUIT AT THE FIRST HEARING 


152. Where at the first hearing of a suit it 
appears that the parties 
are not at issue on any 
question of fact or of law, 
the Court may at once deliver judgment. 


153. Where there are two or more defendants 
Where one of several #8d any one of them is not 
defendants is pot at is- at issue with the plaintiff on 
sue with plaintiff. any question of fact or of 
law, the Court may at once deliver judgment for 
or against such defendant, and the suit shall 
proceed against the other defendants only. 


154..(1) Where the parties are at issue on 
w : some question of fact or ol 
Be — parties are jaw and issues have beeu 
; framed by the Court as here- 
‘inbefore provided, if the Court is satisfied that 
no further argument or evidence than the parties 
can at once adduce is required upon such of the 
issues as may be sufficient for the decision of 
the suit, and that no injustice will result from 
proceeding with the suit forthwith, the Court 
may proceed to determine such issues, and, if 
the finding thereon is sufficient for the decision, 
may deliver judgment accordingly, whether 
the summons has Cire issued for the settlement 
of ime es only or for the final disposal of the 
suit : 
_ Provided that, where the summons has been 
issued for the settlement of issues only, th 
parties or their pleaders are present 8d none 
of them object. 


(2) Where the finding is not sufficient for 
the decision, the Court shall postpone the further 


Where parties are 
not at issue. 


* 


| hearing of the suit, and shall fix a day and 
hour for the production of such further evi- 
dence, or for such further argument, as may be 
necessary. 
155. Where the summons has been issued for 
Where either party the final disposal of the suit 
fails to produce evi- and either party fails, with- 
dence, q out sufficient cause, to pro- 
duce the evidence on which he relies, the Court 
may proceed to try and decide the suit 
forthwith, or may, if it thinks fit, after fram- 
ing and recording issues under section 146, 
adjourn the suit for the production of such evi- 
dence as may be necegsary for its finding or 
other decision upon such issues. 3 
; 


“~ 


CHAPTER XIV. of 


Or ADJOURNMENTS. 


156. (1) The Court may, if sufficient e is 
Adjournment of Shown, at any stage the 
heads and costs suit, allow time to the 


_ parties or toany of them, 
and may from time to time adjourn the hearing 
of the suit. 


(2) In-every such case, the Court han fix.a 
day and an hour for the further hearingy f the’ 
suit, and may make such order as it ‘thi fit 
with respect to the costs occasioned by the 
adjournment: 


Provided that, when the hearing of evidence 
has once begun, the hearing of the suit shall be 
continued from day to day until all the wit- 
nesses in attendance have been examined, unless 
| the Court, for reasons to be recorded by or by 
direction of the Judge, finds the adjournment of 
the hearing beyond the foll day to 
be necessary, ; 


157. (1) Where, on the day and at or after 

Procedure where the hour to which the hear- 
partie- fail to appear. ing of the suit is adjourned, 
the parties or any of them fail to appear, or 
any costs ordered under se (156, 
sub-section (2), to be paid before the 
adjourned hearing have not been 80 
paid when the case is called on for 
hearing, the Court may proceed to dispose of 
the suit in one of the modes directed in that 
behalf by yas bi VIII, or may make such other 
order as it thinks fit. 


(2) Where the Court disposes of the suit in 
one of the modes directed in that behalf by 
Chapter VIII, the parties shall be entitled to 
all the remedies and shall be subject to all 
the consequences which would apply or follow 
if the order had been made under the terms 
of the said Chapter. 





vo2 


- 


fe) 


CH 21 





The Code of Civil Procedure, 190 . 


bial 3 11.—Of Suits in Generat—Chapter XIV.—Of Adjournments.— Section 158. 
hapter XV.—Of the Summoning and Attendance of Witnesses.—Sections 159-162.) 


158. Where any party to a suit to whom time 
has been allowed fails to 
produce his evidence, or to 
cause the attendance of his 
witnesses, or to perform 
any other act necessary for the further progress 
of the suit, for which time has been allowed, the | 
Couct may, notwithstanding such default, pro- 
ceed to try and decide the suit forthwith. 


Power to proceed 
notwithstanding - 
fault of either party. 


4 


, CHAPTER XV. 
Or THE SUMMONING AND ATTENDANCE OF 
WITNESSES, 


159. The parties may,— 


Summons to 
attend to give evi- 


, dence or produce 
documents. 


en 


(@) where the summons is for the final 
disposal of the suit, when or at any 
time after the plaint is regis- 
tered under section 64, and 


| 
» (0) where the swmmons is for the 
settlement of issues only, 
when or at any time after the 
issues are framed under 
section 146, 


obtain,%on application to the Court or to such 
officer as the Court may appoint in this behalf, 
summonses to persons whose attendance is re- 
quired either to give evidence or to produce docu- 
ments; and every such application shall 
give the name, description and place of 
residence of the witnesses, and, where 
a witness is summoned to produce any 
document, also a reasonably accurate 
description of the document : 


Provided that the Court may, for 
reasons to be recorded, refuse toissue any 
summons where it considers that the 
application for such summons has been made 
for the purpose of vexation or delay or to 
defeat the ends of justice: 

Provided also that. where a swmmons has 

, for the attendance of any 
witness but such witness has failed to 
attend because the party summoning him 
hus made default - 


(#) inapplying for the summons, or 
(#%) in complying with any of the provi- 
sions of sections 160 and 162 on the 
subject of the payment of expenses, or 


(#4) in furnishing any of the particulars re- | 





quired by this section to be specified 
in a summons, 


within atime affording a reasonable pro- 


“sg of service before the hearing as oa | 
shall n 


in section 784A, the Court 
adjourn the hearing for the attendance of | 


such witness or issue a fresh summons fot 
such attendance unless it is satisfied that 
such adjournment or fresh summons is neces- 
sary for the ends of justice. 
160. (1) Every party applying for a summons 
’ shall, before the summons is 
granted and within a period 
to be fixed by the Court, 
pay into Court such a sum 
of money as appears to the Court to be sufficient 
to defray the travelling and other expenses of the 
erson summoned in passing to and from the 
ourt in which he is required to attend, and for 
one day’s attendance, 


(2) In determining the amount pay- 
able under sub-section (1), the Court 
may, in the case of any person summoned to 
give evidence as an expert, allow reasonable 
remuneration for the time occupied both in 
giving evidence and in performing any work 
of an expert character necessary for the case. 

(3) Where the Court is subordinate to a 
High Court, it shall, in fixing the scale of such 
expenses, have regard to the rules (if any) laid 
down by competent authority. 

161. Every sum paid into Court under section 
160 shall be tendered to the 
person summoned at the 
time of service, where the 
summons can be served personally. 


162. (1) Where it appears to the Court or to 
such officer as the Court 
may appoint in this behalf 
that the sum _ paid into 
Court under section 160 is 
not sufficient to cover the expenses or reason- 
able remuneration referred to therein, 
the Court may— 


(a) direct such further sum to be paid to 
the person summoned as appears to 
be necessary on that account, and, in 
case of default in payment, order such 
sum to be levied by attachment and 
sale of the moveable property of the 
party obtaining the summons ;_ or 

(6) discharge the person summoned without 
requiring him to give evidence ; or 

(€) both order such levy and discharge such 
person as aforesaid. 

(2) Where it is necessary to detain the 
person summoned for a longer period than 
one day, the Court may, from time to time,— 

(a) order the party at whose instance he was 
summoned to pay into Court such sum 
as is sufficient to defray the expenses 
of his detention for such further period, 
and, in default of such deposit bein 
made, order such sum to be levie 
by attachment and sale of the moveable 
property of such party ; or 

’ 


Expenses of witness- 
es to be paid into 
Court beforehand, 


Tender of expenses 
to witness. 


* Procedure in case of 
insufficient payment 
or detention of wit- 
ness, 


{171.] 


(72) 
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(6) discharge the person summoned without | dence in a suit shall attend at the time and 


requiring him to give evidence; or 


(c) both order such levy and discharge such 
person as aforesaid. 


163. Every summons for the attendance of a 
ii lace and pur- 
x m4 Ettendance to to produce a document shal] 
be specified in sum- specify the time and place 
mission at which he is required to 
attend, and also whether his attendance is re- 


person to give evidence or | 


quired for the purpose of giving evidence or ; 
producing a document, or for both purposes ; and | 


any particular document which the person sum- | 


moned is called on to produce shall be described 
in the summons with reasonable accuracy. 


164. Any person may be summoned to pro- 
es duce a document without 
Proowe* péing summoned to give 
evidence ; and any person 
summoned merely to produce a document shal] 
be deemed to have complied with the summons 
if he causes such document to be produced 
instead of attending personally to produce the 
same. 


165. Any person present in Court may, swb- 
ject to the law of evi- 
a8 somee Pag? the time 
to give evidence 0 . eing orce, be re- 
co arsenal quired by the Court to 
give evidence or to produce any document 
then and there it! his actual possession or power. 


165A. Subject to the provisions of this Code 
Power of Court to 8 to attendance and ap- 
Summon as witnesses pearance and to the law 
Strangers to suit. of evidence for the 
time being in force, where the Court at any 
time thinks it necessary to examine any person 
other than a party to the suit and not ed as 
a witness by a party to the suit, the Court may, of 
its own motion, cause such person to be summoned 
as a witness to give evidence, or to produce any 
document in his possession, and may examine him 
as a witness or require him to produce such docu- 
ment. 


166. Every summons to a person to give 
evidence or produce a 
er of sum- document shall be served 
¢ as nearly as may be in the 
manner hereinbefore prescribed for the service 
of summons on the defendant ; and the provi- 
Sions of Chapter VIl as to proof of service 
shall a ply in the case of every summons served 
under this section, 


107A. Subject to the provisions of this 
Code as to appearance and 
attendance and to the law 
of evidence for the 
time being in force, 


Whoever is summoned to appear and give evi- 


Summons to 
document only. 


Power to require per- 
son ‘present in Court 


Compliance with 
Summons, 





| witness 


place named in the summons for that purpose, and 
whoever is summoned to produce a document 
shall either attend to produce it, or cause it to 
be produced, at such time and place. 


168. (Z) Where a person to whoma sum 
Procedure where Mons has been issued cither 
fails 
comply with sum. or to produce a document 
mons. or to cause it to be pro- 
duced, fails to attend or to produce the 
document or to cause it to be produced 
in compliance with such summons, the Court 
shall, if the certificate of the serving-officer has 
not been verified by affidavit, and may, if it has 
been so verified, examine the serving-officer on 
oath, or cause him to be so examined by another 
Court, touching the service or non-service of 
the summons. 


(2) Where the Court sees reason to believe 
that such evidence or production is material, 
and that such person has, without lawful ex- 
cuse, intentionally failed to attend or to 
produce the document or to cause it to 
he produced in compliance with such sum- 
mons or has knowingly avoided service, it 
mety issue a proclamation requiring him to attend 
to give evidence or produce the document or 
cause it to be produced at a time and 
place to be named _ therein; and a copyjof such 
proclamation shall be affixed on the outér 
door or other conspicuous part of the house in 
which he ordinarily resides, 


(3) In lieu of or at the time of issuing such 

oclamation, or at any time afterwards, the 
Feast may, in its discretion, issue a warrant, 
either with or without bail, for the arrest 
of such person, and may make an order for the 
attachment of his property to such amount as it 
thinks fit, not exceeding the amount of the 
costs of attachment and of the fine which may 
be imposed under section 169, sub-section (2) : 


Provided that no Court of Small Causes shall 
make an order under this section for the attach- 
ment of immoveable property, 


Eauplanation.—For the purposes of this 
section, non-payment or non-tender of a sum 
sufficient to defray the expenses referred 
to in sections 160 and 162 shall, save in the 
case of a person summoned by the Court 
under section 165A, be deemed to be a law- 
ful excuse. 


169. (1) Where the person whose attend. 

Removal of attach. ance is required appears 
mentonappearanceof at any time after the 
witness. attachment of his property 
and satisfies the Court— 


(a) that he did not, without lawful excuse, 
intentionally fail to comply with the 
ay parc or knowingly avoid service, 
and, 





Aineatin ox 
! : Fa of 1888, 
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(b) where he has failed to attend at the 
time and place named in a prociama- 
tion issued under section 168, that he 
had no notice of such proclamation in 
time to attend, 


the Court shall direct that his property be 
released from attachment and make such order 
as to the costs of the attachment as it thinks fit. 


d (2) Where such person does not appear, or, 
appearing, does not satisfy the Court as afore- 
said, the Court may impose upon him such 
fing, not exceeding five hundred rupees, as it 
thinks fit, having regard to his condition in 
life and all the circumstances of the case, and 
may order his property, or any part thereof, to 
ee be attached and sold, or, if already attached 
: under section 168, to be sold, for the purpose 
of satisfying all costs incurred in consequence 
of such attachment, together with the amount 
of the said fine (if any) : 


(970) 


Provided that, where such person pays into 

S Court the costs and fine as aforesaid, the Court 

f shall order the property to be released from 
attachment. 


TNew.] 170B. The provisions of sections 266 to 285 
4 with regard to the attach- 
Mode of ser ment of property in the exe- 
— under cution of a decree shall, so 

far as they are applicable, 

be deemed to apply to any attachment under 


this Chapter as if the person whose property: 


is so attached were a judgment-debtor. 


173. (1) Every person summoned and attend- 

: ing to give evidence or to 

When witness ™ay produce a document shall, 

ater unless the Court other- 

wise directs, attend at each hearing 
until the swit has been disposed of. 


(2) On the application of either party and 
the payment through the Court of all 
necessary expenses (if any), the Court may 
require any person so summoned and attend- 
ing to enter into his recognizances to attend 
at the next or any other hearing or until the 
suit is disposed of and, in default of enter- 
; into such recognizances, may order 
aN him to be detained im the civil prison. 


(3) The provisions of sections 108 to 170B 
shall, so far as they are applicable, be deemed 
to apply to any person who, having attended 
in compliance with a summons to give evid~ 
énce or to produce a document, departs, without 
lawful excuse, in contravention of this section. 


tim fir-t 


| para., & 175+) 


¥, 
b 





174. Where any 


“Procedure where wit- 

; before 
Court in custody can- 
' not give evidence or 
poe produce document. 


person arrested under a 
warrant is brought before 
the Court in custody and 
cannot, owing to the abserce 
of the it ly or any ol 
them, give the evidence or 


/ 





produce the document which he has been sum- 
moned to give or produce, the Court may require 
him to give reasonable bail or other security for his 
appearance at such time and place as it thinks 
fit, and, on such bail or security being given, may 
release him, and, in default of giving such 
bail or security, may order him to be 
detained in the civil prison. 
176. No one shall be bound to attend in 
_ person to give evidence or 
ceca ah wit: to be examined in any Court 
unless he resides ~ 
(a) within the local limits of the ordinary 
original jurisdiction of the Court, or 
,6) without such limits bet at a place less than 
filty miles’ distance or,— 

(i) where there is railway or 
steamer communication or 
other established public 
conveyance for any part of 
the distance, and 

(ii) the whole journey can be ac- 
complished in eight hours 
by means of such convey- 
ance and by travelling at 
the rate of six miles an 
hour for the remaining 
part of the distance, 

less than two hundred miles dis- 

tance from the court-house. 


177. Where any party to a suit present in 
Court refuses, without lawful 
excuse, when required by the 
Court, to give evidence or 
to produce any document 
then and there in his actual possession or power, 
he shall be liable, if a plaintiff, to have 
his suit dismissed for want of prosecu- 
tion and, if a defendant, to have his 
defence (if any) struck out and to be, 
placed in the same position as if he 
had not appeared and answered. 

178, Where any party to a suit is required 
to give evidence or to pro- 
duce a document, the pro- 
visions of this Code as to 
witnesses shall, so far as they are applicable, be 
deemed to annlv fo him. 


178A. Where any process— . 


Payment of court- 
fees and other 
sums in certain 


Cases, 
(a) has been issued under the provisions 
of sections 165A, 168 o1 169, oF 
(b) any person has been ordered to be 
detained in the civil prison 
under the provisions of section 
173 or 174, 





Refusal of party to 
give| evidence when 
required by Court. 


Provisions as to wit- 
nesses to apply to 
parties. 
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any court-fees or other sum which would 

have been leviable from or payable by a 
if the process had been issued or 
the person had been ordered to be 

detained at his instance, shal! be paid 
by such party as the Court may direct either 
in the decree or by separate order 
whether before or after the decree; and, 
in case of default in payment, the Court 
may order the sum to be levied by attachment 
saa sale of the moveable property of such 
party- 


CHAPTER XVI. 


Or THE HEARING OF THE SuiT AND Ex- 
AMINATION OF WITNESSES. 


178B. (2) The plaintiff shall have the right to 
begin, unless the defendant 
t to begin, admits such of the facts 
xsi alleged by thé plaintiff as 
would, if unrebutted, entitle the plaintiff to 
a decree, in respect of the matters in 
controversy between them, but contends 
that, cither in point of law or on some additional 
facts alleged by the defendant, the plaintiff is not 
entitled to any part of the relief which he 
seeks, im respect of such matters, in which 
case the defendant shall have the right to begin. 
(2) Where the defendant raises a prelimi- 
nary issue of law involving, if decided in his 
favour, the dismissal of the suit or so much: 
of it as isin controversy, and the Court 
directs such preliminary issue to be separately 
determined, the defendant shall have the right 
to begin, notwithstanding that he has not ad. 
mitted the facts alleged by the plaintiff save 
for the sake of argument upon such prelimi- 
nary issue. 
179. (1) On the day fixed for the hearing of the 
suit or on any subsequent 
a Statement of case and day to which the hearing is 
r production of evidence, adjourned, the party me's 
the right to begin shall 
state his case and produce his evidence in sup- 
port of the issues which he is bound to prove. 


as (2) The other party shall then state his 

Mivgey case and produce his evidence (if any) and 

j 195, may then address the Court generally on the 
whole case, 

(3) The party beginning may then reply 
generally on the whole case. 

(4) The party beginning may, where there 
are several issues the burden of proving some of 
which lies on the other party, at his option, either 

roduce his evidence on those issues or reserve it 

ms way of answer to the evidence produced by the 
other party; and, dm the latter case, the party 
beginning may produce evidence on those issues 

' after the other party has produced all his 
| evidence, and tht other party may then reply 
specially on the evidence so produced by the 






expln.! 


party beginning ; but the party beginning shall 
then be entitled to reply generally on the whole 
case, 

(5) The Court may, in its discretion, 
allow any party to produce his evi- 
dence without first stating his case as 
required by sub-section (1) or (2). 


181. The 


Witnesses to be ex- 
amined in open Court, 


evidence of the witnesses, in 
attendance shall be taken 
orally in open Court in the 
presence, and under the 
rsonal direction and superintendence, Of the 
udge. 


182, In cases in which an appeal is allowed, 

Mode of taking the evidence of each wit- 
down evidence in ap- ness shall, save as provided 
pealable cases. by sections 185, 1854 
and 189, be taken down in writing, inthe lang- 
uage of the Court, by or in the presence and 
under the personal direction and superintend- 
ence of the Judge, not ordinarily in the form of 
question and answer but in that of a narrative, 
and, when completed, shall be read over dm 
open Court in the presence of the Judge 
and of the witness, and, if the witness admits 
ft to be correct, shall be signed by him, and 
the Judge shall, if necessary, correct the same 
and cause it to be corrected, and shall 
sign it, 

183. Where the evidence is taken down under 
section 182 in a language 
different from that in which 
it is given, and the wit- 
ness does not understand the language in which 
it is taken down, the evidence as taken down in 
writing -shall be interpreted to him in the 
language in which it is given. 


184. (1) Where the evidence is not taken down 

Memorandum when in writing by the Judge, he 
evidence not taken shall be bound, as the 
down by Judge. examination of each wit- 
ness proceeds, to make a memorandum of the 
substance of what each witness deposes, and 
such memorandum shall be written and signed 
by the Judge with his own hand, and shall form 
part of the record of the suit. 

(2) Where the Judge is unable to make 
such a memorandum, he shall cause the reason 
to be recorded and the memorandum to be made 
in writing from his dictation in open Court. 


Evidence to be inter- 
preted in certain cases. 


185. Where the evidence of a witness is 
4 given in English, the Judge 
be aon vege” may take it down in that 
language with his own 

hand, and, unless the ties appearing in 
erson or the pleaders of the parties hal 
by vleaders are familiar with English or 

the language of the Court is English, an 
authenticated translation of such evidence in 
the language of the Court shall, if required 
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2; ; 
ae _ by any of the parties, form part of 
Pee the record of the suit. 
A 185A, (1) The Local Government may, by noti- 
Vitor ieee, sh 0 Local fication in the local official 
617.) Government to require Gazette, direct, with re- 
ee evidence tobe recorded spect to any Judge specified 
in English. in the notification or fall- 
ingunder a description set forth therein, that 
evidence in cases in which an appeal is allowed 
may, instead of being taken down in the manner 
prescribed in the foregoing sections, be taken 
down’ by him with his own hand in the English 
es _ language. 
iis (3) Evidence taken down under sub-section 
ovis tz) shall be in the form mentioned in section 
aly 182, and shall be read over and signed, and, as 
occasion may require, interpreted and correct- 
ed, as if it were evidence taken down under 
that section. 


186. The Judge may, of his own motion or 

Taking down of par. on the application of any 
ticular question and party or his pleader, take 
answer, down, or cause to be taken 
down, any particular question and answer, or 
any objection to any question, if there appears 
to be any special reason for so doing. 


187. Where any oral evidence is admitted 

“NESE 3 excluded after objection 

Leation S es pom the Judge shall, at 

e request of the party 

objecting, note or cause to be fort upon 

the record the fact that am objection has 
been made. 


188, The Jadge may record such remarks 

Remarks on demean- a8 he thinks material re- 
oar of witnesses. specting the demeanour of 
any witness while under examination. 


189. (7} In cases in which an appeal is not 

Mode of taking down lowed, and in all other 
evidence in nonsapoeal-- CAS€S or Classes of cases 
able and certain other with respect to which the 
tana Court or the Judge has 
been specially empowered in this behalf by 
the Local Government with the concurrence 
of the High Court, it shall not be necessary to 
take down the evidence of the witnesses in 
writing at length ; but the Judge, as the examina- 
tion of each witness proceeds, shall make, 
either in the language of the Court or in 
English, a memorandum of the substance of 
what each witness deposes, and such memoran- 
dum shall be written and signed by the Judge 
with his own hand, and shal form part of the 
re 






Where the Judge is unable to make’ 
such a memorandum, he shal! cause the reason 
to recorded and the memorandum to be 
made in writing, from his dictation in oper 
Court, 





erg ‘ Part II.—Of Suits in General—Chapter XVI.—Of the Hearing of the Suit and 
Boy f ar 1h Sections 185A-189A., 191-192.) on 


189A. Nothing in this Chapter shalt 

Saving of in. be deemed to limit or 

herent powers of otherwise affect the 

Court. inherent power of the 
Court— 


(a) to stop any statement, address 


or reply of any party, or 


(b) to refuse either to allow any 
question or to record any 
evidence, 


where and in so far as such statement, 
address, reply, question or evidence is 
unreasonable, irrelevant, prolia, vexa~- 
tious, frivolous, obstructive, sceanda- 
lous or disrespectful. 


vy, 


19. (7) Where the Judge taking down [Ameniei 


Power to deal with any evidence, or causing , , 


evidence taken down any memorandum to be 
by madthex Jusige. made, under this Chapter 
is prevented by death, transfer or other cause. 
from concluding the trial of the suit, any suc- 
cessor to such Judge may deal with such evi- 
dence or memorandum as if he himself had taken 
it down or caused it to be made, and proceed 
with the suit from the stage at which his pre- 
decessor left it, y 


(2) The provisions of sub-section (7) shall, 
so far as they are applicable, be deemed to ap- 
ply to evidence taken im a suit transferred 
under section 25 or on an issue or issues 
referred under section 566: 


Provided that a Court transferring a suit 
under section 25 may, if it thinks fit, direct 
that the Court to which the suit is transferred 
shall recall all or any of the witnesses who have 
been examined, and take their evidence afresh. 


192. (1) Where a witness is about to leave the 

Power to examine jurisdiction of the Court, or 
witness immediately, other sufficient cause is 
shown to the satisfaction of the Court why his: 
evidence should be taken immediately, the 
Court may,on the application of amy party 
or of the witness, at any time after the institu- 
tion of the suit, take the evidence of such wit- 
ness in manner provided by this Code. 


(2) Where such evidence is not taken forth- 
with and in the presence of the parties, such 
notice of the day and hour fixed for the examin- 
ation as the Court thinks sufficient shall be 
given to the parties. 


(3) The evidence taken under this section 


shall be read over to the witness, and, if he 
admits it to be correct, shall be signed by him, 
and the Judge shall, if necessary, correct the 
same or cause it 10 to be corrected, and 
shall sign it, and it may then ,be read at any 
hearing of the suit. 


iil i nao 


"3 
«a*® 





nded 
VII of 


19] 


J 


* 


499A.) 
193. The Court may, at any stage of the 
Court may recall and suit, recall any witness who 
examine witness. has been examined, and may, 
subject to the law of evidence for the time 
being in force, put such questions to him as 

it thinks fit. 
103A. Where a witness is required to give 
in CVidence intwo or more 


convidence given i" connected or analogous 


: its. suits én the same Court. 
soncatiites the Court may, in its 
discretion, direct that he shall be ex- 


amined once only and that one record of 


such examination shall be made in_accord- 
ance with the provisions of this Chapter; 
and the evidence so recorded shall be evi- 
dence in each ofthe suits, and the record 
thereof shall be deemed to form part of the 


_\) record of each : 


; 


Provided that the parties in each of the 
suits shall be entitled to exercise, so far as 
may be, all such rights as they might have 
exercised, under this Code or any other en- 
actment or rule of law for the time being 
in force, if such witness had been separately 
examined in the said suit. 





CHAPTER XVII, 


OF AFFIDAVITS. 


194. Any Court of first instance and any 

Power to order any ppellate Court may, at any 
point to be proved by time, for sufficient reason 
affidavit, order that any particular 
fact or facts may be proved by affidavit, or that 
the affidavit of any witness may be read at 
the hearing, on such conditions as the Court 
thinks reasonable ; 


Provided that, where it appears to the Court 
that either party in good faith desires the pro- 
duction of a witness for cross-examination and 
that such witness can be produced, an order shall 

,phot be made authorizing the evidence of such 
witness to be given by affidavit. 

195. (2) Upon any application evidence may 
be given by affidavit, but the 
Court may, at the instance 
of efther party, order the 
attendance for cross-examination of the de- 
clarant. 

(2) Such attendance shall, unless the decla- 
vant is exempted from personal appearance in 
Court or the Court otherwise directs, be in 


196. (1) Affidavits shall be confined to such 
Matters to which facts as the declarant is able 
prdeiits to be con- of his own knowledge to 
figs prove, except on interlocu- 
ytory applications, on which statements of his 
‘, . 


Evidence by «flida- 
vit in applications. 
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’ 
belief = be admitted, provided that reasonable 
grounds therefor are set forth. 

(2) The costs of every affidavit which un. 
necessarily sets forth matters of hearsay, or 
argumentative matter, or copies of or extracts 
from documents, shall, unless the Court otherwise 
directs, be paid by the party producing the same, 

197. In the case of any affidavit under this 

Oath hy whom to Code— 
be administered to 


declarant. 

(a) any Court or Magistrate, or 

(4) any officer appointed by a High Court 
in this behalf, or . 

(c) any officer appointed by any other Court 
which the Local Government ha& 
generally or specially empowered to 
make such appointments, 

may administer the oath to the declarant. 





CHAPTER XVIII. 
OF JUDGMENT AND DECREE. 


’ 


4 (Part Il.—Of Suits in General.— Chapter XVI.—Of the Hearing of the Suit and x 






4 


J 


198. (1) The judgment in every suit OP (1098 ana 
tri- 200. 


ot proceeding’ 
able as a swit in a Civil 
Court of original juris- 
diction shall be reduced 
to writing and shall be delivered in open 
Court either immediately after the termina- 
‘tion of the hearing, or at some subsequent 
time of which notice has been given orally 
or otherwise, as the Court may direct, to the 
parties or their pleaders. 


(2) No judgment delivered by a Civil 
Court shall be deemed to be invalid by 
reason only of— 

(@) the writing of such judgment a 
language other than that prescri 
by section 645 ; or ‘ 
(b) the absence of any party or his pleader 
at the time notified for its delivery ; or: 
(€) any omission to give, or defect in 
giving, the parties or their pleaders 
or any of them notice of such time. 

199. A Judge may deliver a judgment written, 

Power to deliver un- OF Caused to be written, 
delivered judgment of and stgned but not deli- 
predecessor. vered by his predecessor, 
while such predecessor was holding 
offi 


Judgments to be in 
writing and to be deli- 
vered, 


ee either by pronouncing the 
Mode of delivery. = whole of such judgment 
or by explaining its substance ; "s 
Provided that, on the oral or written appli- 
cation of any of the parties or their pleadefs', 
at the time of delivery, the Judge shall ‘be 
bound" to pronounce the whole of the judg- 
ment. 
VP 


ce. 
199A. (1) The judgment shall be delivered . (108.] 


4 
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{200} (2) Upon delivery of judgment in the The decree shall bear date: the i" on 





manner prescribed by sub-section (1), the | which the judgment was delivered, and Such 
Judge*shall forthwith sign and date it in | day shall be deemed to be the date of the 
open Court. decree withinthe meaning of articles 151 to 
201. Where the judgment is written in 153 and 156 of the second schedule to the 
Translation of judge any language other than Indian Limitation Act, 1877. XV oly 
ment. that of the Court, it shall, (3) Where any party to the suit isrepresent- 


‘if any of the parties so requires, be trans- ed by a pleader, such pleader or, where such 

lated at the expense of such party into | party is represented by more than one pleader, 

the language of the Court, andthe translation | any one of such pleaders shall be required to 

shall be signed by the Judge or by such officer | S382 the decree : 

ag the Judge may appoint in this behalf. Provided that a decree shall not be deemed 
When the judgment has been deli- to be invalid merely because it does not bear 
202, When J ae n deli- | the signature of any such pleader: but, in 
Judgment delivered VOTS and signed, it | such case, the reason for such omission shall 

* and signed vot to shall not be altered or | be certified on the decree. 


ee be y altered added to, save to correct lander . F 
; Sepaiies te. a verbal or arithmetical (4) When the judge has satisfied himself in} 
‘ 1 ‘dental defect that the decree agrees with the judgment | 
error, or to supply some accidental defect not | so4 that the requirements mentioned insub- 
affecting a material part of the case, or on review. | Section (9) with regard to the signatures of 

] 


203.'(1) The judgment of a Court of Small | pleaders have been complied with, he shall 
Contents of judg- Causes need not contain | sign the decree, and the date of so signing 





ments. more than the points for | shall be entered thereon. | 
ee x P 
determination and the decision thereupon. (8) The decree shall contain— wad 
(2) The judgment of every other Court shall (2) the number of the suit ; ; 
+ Ae aie (4) the names and descriptions of the 
(2) a concise statement of the case ; parties ; i 
(8) the points for determination ; (c) the particulars of the claim 5 
.. (6) the decision thereon ; and (a) a clear specification of the relief | 
(d) the reasons for such decision. aera “a Other adjudication 
waste 5 Caan 3g 2 WG made, whether such relief or 
(204.] (3) In asuit in which issues have been framed, , whether lie! 
the Court shall state its finding or other decision, , pther adjoin et amate 
with the reasons therefor, upon each separate eit sen ncludes the 
issue, unless the finding or other decision upon ' : th “3 : 
. any one or more of, the issues is sufficient for (e) ae arate enna te 
Be decision ef the su : under section 218 at the time of 
{xew] 203A. (1) Where any questions of fact or disposing of an application, and 
“~ _ of law arise in two or more the parties by whom, and the pro- 
m Je mean rou connected or analogous portions in which, such costs are 
—_ suits which were tried iy tie ada : : 
’ ' together, the Court may, para. oh | 
= jn its discretion, give in detail its decision, 205A. Where a Judge has vacated offiée ['" 


with the reasons therefor, upon each or Procedure where after delivering judg- 
any of such questions in the judgment im | Judge has vacated ment but without signing 
one of such suits only. — aoe signing the decree, a decree’ 
(2) Where and in so far as the Court acts : : drawn up in agreement 
under sub-section (1), it shall be sufficient if with such judgment may be signed by his 
any judgme.it wholly or partly governed by successor or, if the Court has ceased to exist, » 
the decision so given in detail contains a clear | by any Judge to whom such Court was sub- 
reference to such decision: ordinate or to whom that class of business to 


Provided (hat the judgment is based upon rahe the decree belongs, has been trans: 


©" © facts declared by the law of evidence for the : 

“ time being in amen to be relevant to the suit 206A. (1) Subject to the provision of sec- 

, and to have been duly proved. Amendment of tion 210, when a decree 

decree, has been signed by the 

205, (1) In every suit or other pro- Judge, it shall not be altered or added'te; 

© Drawing up, dating ceeding triable as 4 | by the Court which passed it, save to Te 

‘and signing decrees, SUét, aS SOOM aS may | move a variance with the judgment, oro 

ae ad ican be after judgment has | correct any verbal or arithmetical error, or to 

es a delivered, a decree, which shall agree | supply an accidental defect not affecting @ 
th the judgment, shall be drawn up, material part of the decree. 
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@®) Where a variance or an error or a defect 
of the nature specified in sub-section (2) 
is found in a decree, the Court shall, subject 
to the provisions of sub-section (3), of its own 
motion or on the application of any cf the 
parties, amend the decree in so far as may be 
mecessary to remove such variance or to 
correct such error or to supply such defect : 

_ Provided, first, that reasonable notice of the 
proposed amendment has been given to the 
parties or their pleaders : 


Provided, secondly, that no appeal 
from the decree, which it is proposed 
to amend, has been preferred: 


Provided, thirdly, that no decree 
shall be amended where and in so far 
as tt has been executed. 


(3) A decree may be amended under 
this section at any time and no period 
of limitation shall be deemed to apply 
thereto ; but the Court shall not make any 
amendment which, by reason of its affecting 
the rights of third parties or for any other 
cause, will be inequitable. 

(4) Where a decree from which an 
appeal is allowed by this Code is am- 
ended under this section and, at the 
time of making the amendment, the 
period prescribed for such an appeal 
by the law of imitation for the time 
being in force has expired, an appeal 
shall ie in respect of so much of the 
decree as has been amended, in the 
same manner as if the amended decree 
had been passed on the day on which 
it was so amended. 

207. Where the subject-matter of the suit is 

Decree for recovery immoveable property, the 
of, immoveable pros decree shall contain a 
oy: description of such 
‘property sufficient to identify the 

dime, and, én case such property is identified 
by boundaries or by numbers in a record of 
®éttlement or survey, the decree shall specify 
such boundaries or numbers. 

208, Where the suit is for moveable property 
Decree for delivery and the decree is for the 
of moveable property. delivery of such property, 
the decree shall also state the amount of money 
uae paid as an alternative, if delivery cannot be 


© 209. (1) Where and in so far as a decree (not 
I being a decree for the 
enforcement of a mort- 
* oe tSiocoreng for gage or charge) is for the 
payment of money, the Court, 
i addition to any interest adjudged on the 
incipal sum for any period prior to the insti- 

, tution of the suit, may in the decree order 
Mterest to be paid at the rate of the interest 


so adjudgedior, for reasons to be recorded, at 
such rate or rates as it considers equitable,— 


(@) upon such principal sum from the date 
of such institution to the date of the 
decree, and 

(6) upon the aggregate sum so adjudged 
from the date of the decree to the 
date of realization or to such earlier 
date as it thinks fit. 


_ (2) Where and in so far as such a decree is 
silent with respect to the payment of seach 
interest as aforesaid, the Court shall be deemed 
to have refused such interest, and a separate 
suit therefor shall not lie. mi 


220, (1) Where and in so far asa decrée (not 

Preliminary decree being’ a decree for the 
‘or money when post- enforcement of a mort- 
poned or made by in- gage or charge) is for 
stalments. the payment of money, the 
Court may for ‘any sufficient reason order that 
payment of the amount shall be postponed or 
shall be made by instalments, with or without 
Interest : 

Provided that, where and im so far 
as the parties have themselves agreed 
that payment shall be postponed or 
shall be made by instalments, no order 
inconsistent with such agreement 
shall be made under this sub-section. 


(2) After the passing of any decree of the 
kind referred to in sub-section (1),the Court 
may, on the application of the judgment-debtor, 
and with the consent of the decree-holder, order 
that payment of the amount decreed shall be 
postponed, or shall be made by instalments, on 
such terms as to the payment of interest, the 
attachment of the property of the judgment- 
debtor, or the taking of security from im, or 
otherwise, as it thinks fit: “es 

Provided that no order shall. be 
made under this sub-section wheréan 
appeal from the decree has been pre- 
ferred: 

Provided, also, that the Court mays 
for any sufficient reason and with the 
consent of both parties, cancel or vary 


any order made under this sub-. 


section. 
211. (1) Where the Cowrt decrees 
Decree relating to possession of immoveable 
mesne profits. property wéth rent or 
mesne profits, it may— 

(a) in the case of such rent or pro- 
jits acerwing before the insti- 
tution of the suit, either— 

(i) determine the amount in 
the decree relating to the 
property, or 

Vea 
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(ii) pass a preliminary decree for 
| the possession of the pro- 
perty ; 

(b) in the case of such rent or pro- 
fits accruing after the dsti- 
tation of the swit, pass a pre- 
liminary decree for posses- 

: sion of the property, providing 
e therein for the payment of rent or 
mesne profits in respect of such pro- 
Ie perty from the institution of the suit 

; until— 
, ‘ te 
a decree-holder, or 

. © @) the relinquishment of possession 
: by the judgment-debtor 
with notice to the decree- 
holder through the Court, or 


*(ti4) the expiration of three years from 
4 the date of the decree, 
whichever event first occurs, with interest 
thereon at such rate as the Court thinks fit. 
(2) Where the Court passes @ preli- 


” 


Hs: 


kee 


inquire into the anount of the rent, 
mesne projits and interest (if any) due 
to the decree-holder and dispose 
thereof in a final decree. 

(3) Any claim to the payment of 

rent or mesne profits made in the 
plaint and not expressly granted in a 
decree drawn up under this section 
shall be deemed to have been refused 
within the meaning of clause (b) of the 
explanation to condition V of section 
13. 
Ss “Where the Court passes a preli- 
my y decree in accordance with the 
pr wisions of sub-section (1), clause 
oy dt shall be competent to pass a 
final deeree for the amount of any 
rent or mesne projits found to be due 
from the judgment-debtor, notwith- 
standing that such amount exceeds the 
limits of dis pecuniary jurisdiction. 


213. (1) Where a suit is for an account of 
Decrees in admin- any property and forits due 
istration-suit. administration under the 
decree of the Court, the Court shall, before pass- 
ing the finaldecree, pass a preliminary decree 
ordering such accounts and inguiries to be taken 
and made, and giving such other directions, as it 
thinks fit. 
(2) In the administration by the Court of the 
property of any deceased person, if such pro- 
erty proves to be insufficient for the payment 
in full of his debts and liabilities, the same rules 
shall be observed as to the respective rights of 
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(4) the delivery of possession to the | 


minary decree under sub-section (1), | 
it shall, in continuation of the swit, | 


> alPe 





' 


secured and unsecured creditors and as to débts 
and liabilities proveable, and as to the valuation 
of annuities and future and contingent liabilities 
respectively, as may be in force for the time 
being, within the local imits of the Court 
in which the administration-suit is 
pending, with respect to the estates of persons 
adjudged ov» declared insolvent; and all 
persons who in any such case would be entitled 
to be paid out of, such property, may come in 
under the preliminary decree, and make such 
claims against the same as they may respect- 
ively be entitled to by virtue of this Code. 


214. Where the Court decrees a claim 

Decree in pre- to pre-emption in respect of 
emption-suit, a particular sale of property 
and the purchase-money has not been paid into 
Court, the decree shall — 


(a) specify a day onor before which the 
purchase-money shall be so aig 
and Adee: & 

(6) declare that on such paymentof such 
purchase-money together with the 
costs (if any) decreed against the 
plaintiff, on or before the day 
referred to im clause (a) or 
such other day. as may be 
specified in the decree (if any) 
of the Appellate Court,— 

(4) the defendant shall exe- 
cute and cause to be re- 
gistered any instrument 
which by any law fo 
the time being in force 
is required to be eme- 
cuted and registered, 
and 


(/) the plaintiff shall obtain posses- 
sion of the property, his title 
to which shall be deemed 
to accrue from the date 
of such payment 3 

out that, if the purchase-money, 

and the costs (¢f amy) are not so 

paid, the suit shall be dismissed 
with costs. 


(2) Where the Court has adjudicated 
upon rival claims to pre-emption, the 
decree shall declare— 

(a) if and in so far as the claims 
decreed are equal in degrees 
that the claim of each pre- 
emptor complying with | 
provisions of sub-section (- ) 
shall take effect in respect of 
a proportionate share of the 
property including any pro: 
portionate share in respect 
which the claim of any pre- 
emptor failing to comply with 
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the said provisions would, but 
for such default, have taken 
effect; and, 

(b) if and in 80 far as the claims 
decreed are different im 
degree, that the claim of the 
inferior pre-emptor shall not 

; take effect unless and until 
the superior pre-emptor has 
failed to comply with the said 
provisions. 


215. Where a suit is for the dissolution of a 

Decrees i suit (or partnership, the Court, be- 
dissolution of partnership. fore passing a final de- 
cree, may pass a preliminary decree declaring 
the rights of the parties, fixing the day 
on which the partnership shall stand dissolved, 
and directing such accounts to be taken, and 
other acts to be done, as it thinks fit. 


ye @15A. In a suit for an account of pecu- 

Decrees in suit for niary transactions between 
account between princi- a principal and agent, and 
‘Pal and agent. in any other suit not herein- 
before provided for, where it is necessary, in 

der to ascertain the amount of money due to 
or from any party, that an account should be 
taken, the Court shall, before passing its final 
decree, pass a preliminary decree directing 
such accounts to be taken as it thinks fit. 


* 215B. Where the Court passes a decree 
“Decree in suit for fOr the partition of pre- 
partition of property erty or for the separate 
» orseparate possession possession of a share 
fashare therein. therein, then.— 


(1) if and in so far as the decree 
relates to an estate assessed as 
such to the payment of undivided 
revenue to the Government and the 
partition or separate posses- 
sion is to affect the joint re- 
sponsibility for the payment 
of such revenue, the decree shail 
declare the rights of the several 
parties interested in the property, 
but shall direct such partition or 
separation to be made by the Collec- 
tor,or by any gazetted subordinate 
of the Collector deputed by himin 
this behalf, in accordance with 
such declaration and with the 

, provisions of section 265 ; 

(2) if and im 80 far as— 

(a) such decree relates to any 
such estate as is referred 
to im. clause (1), but the 
partition or separate pos- 
session is not to affect the 
joint responsibility for the 
payment to the Govern- 
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ment of any undivided 
revenue to which such 
estate is assessed as such, 
or 

(b) such decree relates to any 
other timmoveable  pro- 
perty or to moveable pro- 
perty, 

the Court may, if the partition or 

separation cannot be conveniently 

made without further inquiry, pass a 





preliminary decree declaring the 
rights of the several parties in- 
terested in the property and deciding 
whether the partition or séparation 
to be made in accordance with such 
declaration is to be made by the 
Court itself or by a Commissione: 
appointed under the provisions | 

section 396. 


216, (1) Where the defendant is allowed a sek 
off or counter-claim 


Decree where set-off 07" . det 
counter-claim allow. 28ainst_ the claim of the 


ed, 


state the relief, if any, 


if any, granted to the defendant, and 
shall, where and in so far as both the 
reliefs are for the payment of money, 
be for the recovery of any sum which appears 
to be due to either party. ; 

(2) The decree of the Court, with respect to 
any sum so awarded to the defendant, shall have 
the same effect, and be subject to the same 
rules in respect of appeal or otherwise, as if such 
sum had been claimed by the defendant in a 
separate suit against the plaintiff. 

217. Certified copies of the judgm€nt and 

Certified copies of decree shall be furnis d to 
judgment and decree any party or, tf he és 
to be furnished. dead, to his leg ne- 
presentative, on application to the Court and 
at Ais expense. 





CHAPTER XIX, 
Or Costs, n 

218. When disposing of any application under 
this Code, the Court may 
give to either party the 
costs of such application, or may reserve the 
consideration of such costs for any future stage 
of the proceedings. 

219. Every judgment and every order 
disposing of any pro- 
to direct by whom costs Ceeding other than a 
tebe: paid, swit shall direct by whom 
the costs of each party, or any part or propor- 
tion thereof, are or is to be paid, whether by 


4 


Costs of applications. 


Judgment or order 


sci 


granted to the plaintiff and the »relief,. 
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plaintiff, the decree shall, 
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the party himself or by any other party to the 
suit or proceeding. 

220. (1) Save as otherwise provided by 

Power of Court as to this Code, the Court shall 
costs. have full power to give and 
apportion the costs of every application, suit om 
other proceeding, in such manner as it 
thinks fit, and the fact that the Court has no 


urisdiction to try a case shall be no bar to the | 


xercise of such power : 
[26 (2).] 


Sionedthy joining, wander the provisions of 

‘ section 26, sub-section (1), any person 

i who is not found entitled to relief, unless the 

Court, in disposing of the costs of the suit, 
i otherwise directs : 

Provided also that, where the Court directs 


record its reasons or cause them to be recorded 

(2) Noseparate suit shall lie for the recovery 
of costs awardable under this Code; but 
every order relating to such costs and not form- 
ing part of a decree may be executed as ifit 
were @ @ecree for the payment of money : 


Provided that a dcfendant, though un- | 
successful, shall be entitled to his costs occa- | 
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* © tliat the Gosts of any application, suit o” other | 
proceeding, shall not follow the event, it shall | 
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under this Code, the parties shall, in respect 


| of any order as to costs included therein and 


forming part thereof, have the same right 
of appeal and objection. as they have in 
respect of such other grounds. : 





CHAPTER XxX. : 
OF THE EXECUTION OF DECREES AND ORDERS, 


General. 
222B. The provisions of this Chap- 
Application of ter relating to the exe- 
Chapter to or- cution of decrees © 
ders. shall, so far as they 


_ are applicable, be deemed to apply to 





Provided that, where proceedings to | 


enforce any such order have not been taken | 


d 

fe tes not been made, swe order shall be 
ji included in and form part of the final 
decree or order in the suit 0” other pro- 
ceeding in accordance with the provi- 
sions of section 205, »sub-seetion (5), 
elause (f). 

221. The Court may direct that the costs pay- 

Seteof? of costs le to one party by another 
against sum admitted shall be set-off against a 

found to be due. sum which is admitted or is 


|.» fownd in the suit 0” other proceeding to be | 


‘due from the former to the latter. 
222. The Court may give interest on costs at 
Ynteresbs on costs any rate not exceeding six 
and payment out of per cent. per annum, and 
subject-matter, may direct that costs, with 
or without interest, be paid out of, or charged 
upon, the subject-matter of the suit. 
222A. (1) Save as provided by sub-sections 
Finality of order (2) and (3), the order of 


as to costs. 







( fusing costs or. interest 
~ thereon shall be final and conclusive. 


i (2) An appeal on a matter of costs only 
shall lie from an order or decree giving 
“er refusing costs where such order or 
“decree is appealable under this Code and 
involvesa question, not of the mere exercise 
‘of discretion, but of the principle upon which 


. ee _ *eosts may be given or refused ; and the order | 


of the Appellate Court upon such appeal shail. 
~ 4 subject to the provisions of sub-section (3), be 
ey final usive. 

ae 3 (3) Where an appeal is made on other 
_ grounds from any order or decree appealable 





the Court giving or re- | 


payment of the costs awarded therein | 





the execution of orders. 
222C. The words “Court which passed a [649 ¢44) 


Definition of Court Gecree’? or words to that 
which © passed a effect, wherever they 
decree, 


occur in this Chapters, 
shall, unless there is anything repugnant, in— 
the subject or context, be deemed to include,—? 


(2) where the decree to be executed | 
been passed in appeal, the Court | 
of first instance, and 4 


(4) where the Court which passed the decree 
to be executed has ceased to exist or 
to have jurisdiction to exécute it, 
the Court which, if the suit wherein 
the decree was passed was instituted 
at the time of making the application 
for the execution of the decree, would 
have jurisdiction to try such suit. 


» 
3 


2 





Courts by which decree may be executed. 


223. A decree may be executed either by [223.5 % 
Court by which de» the Court which passed it, 
cree may be executed. or by the Court to which * 
a precept is isswed under the provisions 

hereinafter contained. 


223A. (1) Save for the purpose of rateably 
distributing, under section 
295, assets realized by sale 
or otherwise in execution 
of a decree by a Court of competent jurisdic- 
tion, no Court shall— 


(a) execute a decree which, by reason of 
the value or the nature of the suit 
at the time of itsinstitution, it would 
have been incompetent to pass, 07 


(b) in the execution of a decree attach 
or sell prédperty exceeding tt 
value the pecuniary Vimits of 
its Jurisdiction. A 


(2) The Court which passed a decree for the _ 
enforcement ofa mortgage or charge 
immoveable property included therein 0” 
subject thereto, shall have power to order 
the sale of any such immoveable property; 
wherever the same may be situate. 


[ New.) 


Jurisdiction of Court 
executing decree. 
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: (3) Where, after the passing of a decree in 
a Suit for the enforcement of a mortgage or 
charge, the whole of the immoveable pro- 
perty included therein or subject thereto 
falls, by transfer of jurisdiction, within 
the local limits of the jurisdiction of another 
Court, the decree.may be executed either 
by. the Court which passed the decree, or by 
the Court within the local limits of whose 
jurisdiction the immoveable property falls by 
such transfer. 

(4) Save as provided by sub-sections (2) 
and (3), and section 268K, no Court shall 
have power to execute a decree in which the 

» subject-matter of the suit or application for 
execution is property situate entirely outside 
the local limits of its jurisdiction. 

(5) Where immoveable property attached 
in execution of a decree for the payment of 
money forms one estate comprised within the 
local limits of the jurisdiction of two or more 
Courts, any one of such Courts may order the 

‘gale of the entire estate upon such conditions 
as it may consider reasonable and necessary 
for the prevention of a conflict of orders. 


% lanation.—For the purposes of 

this section, a Court, which would have 

been competent to pass the decree, 

shall not be deemed to be incompetent 

to execute it merely because, by reason 

- of the amount of rent or mesne profits 

_ ascertained for a period subsequent to 

the institution of the swit, the pecu- 

» niary limits of the jurisdiction of 
' such Court are exceeded. 


' Execution beyond local limits of ju- 
risdiction of Court which passed the 
decree. 


New] §'223B. (1) Upon the application of the de- 
cree-holder, the Court 
which passed a decree 

% may issue a precept to 
any other Court, 07 may, for reasons to be 
recorded, issue precepts to two or more 
Courts, which would be competent to exe- 
cute such decree, to arrest the judgment- 
debtor or to attach or to sell any pro- 
perty belonging to the judgment-debtor 
and specified in the precept or Pocente, 
and from time to time give such direc- 
tions as it may think jit for the exe- 
cution of such precept. 


(2) Wherea decree is passed in a suit of 
which the value as set forth in the plaint does 
hot exceed two thousand rupees, and which, as 
regards its subject-matter, is not excepted by the 

for the time being in force from the cogniz- 

ance of cither a Presidency or a Provincial Court 

of Small Causes, the Court which passed it may 

any such precept to the Court. of 

Small Causes in Calcutta, Madras, Bombay or 
angoon, as the case may be, 





% 


Precepts. 


 (4).) 
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(3) Nothing in this section shall be de 23 C. 
to preclude a Cévil Court a>. pi ye re 
decree in the exercise of one jurisdiction, from ~ 
executing such decree in the exercise of 
another jurisdiction, notwithstanding that no 
precept has been issued. 

229, Any decree passed by a Civil Court ramende 

Execution of de. ¢Stablished in any part of by VII 
crees passed by British British India to which the 188% ® 
Courts sete rigor te ge bee cd 

ic! o notextend, or by an 
Sedign tare in Court established Big 

F tinued by the authority of 4 
the Governor General in Council in the territories ie 
of any Foreign Prince or State, may, if iticannot * ( 
be executed within the jurisdiction of the Court ns Ee 
by which it was passed, be executed in manner oe 
herein provided within the jurisdiction of any =. 
Court in British India. . ‘ ¥ me 

Council prran 


} 
229B. The Governor General in £ o 
Rxecution of decrees May, by notification in the by VII | 

conan er Courts, of Gazette of India, declare Ae 39 

+: 


. ‘ 


5. 
Native States. that the decrees passed by‘ 
any Civil or Revenue Courts situate in the terri- 
tories of any Native Prince or State in alliance 
with His Majesty and not established or conti- 
nued by the authority of the Governor General 
in Council, r any class of such decrees, may » 
be executed in British India as if they had been 
passed by the Courts of British India. ' 


229A. So much of the foregoing provisions of ‘Added by 

this Chapter as empowers a Vit of : 
Court to issue a precept ©) 
for execution to another® , ~ 
Court shall be constfue a 
as empowering a€ourtin . © | 
British India to ésswe a precept for execution Re 
to any Court established or continued by the au- oa 


Issue of precepts 
British Indian 
Courts for execution to 
certain British Courts in 
foreign territory. 


thority of the Governor General in Council in the My J 
territories of any Foreign Prince or State t& % 
which the Governor General in Council has, : : 

notification in the Gazette of India, declared this’ Faas 
section to apply. . +) ie 
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244. (Z) The following questions shall be 
Questions to be de- determined by order of the 
termined by Court exe- 


Court executing a decree 1888s. 
cuting decree, 


and not by separate suit, (2) 
namely :— x 


; y ong. 
(z) questions regarding the amount of mn. ed * 
. , 


terest which the decree has made Musk 
payable in respect of the subject- Pose a 
matter of a suit between the date of it 
institution and the execution of the 
decree ; r . 
, ‘Se ys iy ‘ 
(b) any other questions arising between, 1 





the parties to the’ suit in which the, 
decree was passed, or their representa- 
b 






[ 228 (3). 








tives, or between any party or his 
representative and a purchaser 
at a sale held in execution of the 
decree or his representative, 
and relating to the execution, dis- 
charge or satisfaction of the decree or 
to the stay of the execution thereof. 


(2) Where any question arises as to who is the 
‘representative of a party or purchaser for the 
purposes of this section, the Court may either 
stay the execution of the decree until the 
question has been determined by a separate 
suit or itself determine the question by an order 
ander this section, 

Euplanation I.—For the purposes of 
this section, a plaintiff whose swit 
has been dismissed, and a defend- 
ant against whom a suit has been dis- 
missed, are parties to the swit. 


se Bae eee oo 
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Explanation II.—For the purposes of | 


ee, “this section, the expression “ represent- 


ative”, when used in relation to a party, 
shall be deemed to include the transferee of 
any interest who, So far as such interest is 
concerned, is bound by the decree. 

_ Explanation III,—For the purposes of 
this section, an objection made by a party to 
the decree or by his legal representative 
or any other person against whom exe- 
cution is applied for under section 
234 to the effect that property is held by him 
by a right or title not rendering it liable to 
attachment in execution of such decree is a 
question arising between the parties, 


' Explanation IV.—An objection to a 
sale of property in execution of a decree on the 
ground of fraud is a question to be determined 
exclusively under this section, even though 

the purchaser was no party to the decree. 
244A. (1) A Court to which a pre- 
Powers of Court cept has been issued 
to which precept under section 223B 
és issued. shall have no power 
to entertain any objection regarding— 
(a) the legality or propriety of the 
; precept or of any directions 
giwen for the execution of 

such precept, or 


_ (0) the right of the person shown in 


holder to execute the decree. 
(2) Subject to the provisions of sub- 


as 

tion thereof and for the decision of 
all questions relating to such execu- 
tion, have the same powers as if the 
decree had been passed by itself. 


the precept as the decree- | 





Protedure, tooo 





| shall be capable of execution by such 

_ Court as if it were a decree notwith- » 

sections (1) to (4), the Court to which | 
a precept has been issued shall, so far 

y be necessary for the execu- | 
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¥. 


(3) Every person disobeying or obstructing !%°8(#] 
the execution of the precept shall be punishab j 
by such Court in the same manner, and its 
order in executing the precept shall be sub- 
ject to the same rules in respect of appeal, as 
if the decree had been passed by itself. 


(4) The Court to which a precept és \**3C,.a) 
issued shall certify to the Court which i 
passed the decree the result of its pro- ‘| 
ceedings and shall remit to the Cowrt 
which passed the decree any money | 
or other moveable property vrealixed / 
in the execution of the precept or | 
otherwise dispose of the same as thes | 
Court which passed the decree may 
direct. | 


257A. (1) A Cowrt executing a decree 

Agreement as to Shall not recognize or 
satisfaction of judg. giwe effect to any 
ment-debt. agreement, whether 
made with the judgment-debtor or with * 
any other person on his behalf,— '. 


(a) to giwe time for the satisfaction 
or partial satisfaction of the” 
judgment-debt, whether such 
judgment-debt is or is not en-* 
forceable by law, or 

(b) for the satisfaction or partial 
satisfaction of the judgment- 
debt, which provides for the i 
payment, directly or indi- 

; rectly, of any swm in excess of 

the sum due or to accrue due 
under the decree, 


unless it is made with the sanction of . 
the Court executing the decree and for. 
a consideration which such Court ® 
deems to be, in the circumstances, rea+"’ 
sonable. 

(3) Every sum paid in contravention of the 
provisions of this section shall be applied to 
the satisfaction or partial satisfaction of | 
the judgment-debt; and the surplus (if any)  ? 
shall, wander an order of the Court, be 
recoverable by the judgment-debtor, 

(4) Every order sanctioning an 
agreement under sub-section (1) or 
directing a surplus to be recoverable 
under sub-section (3) shall be recorded 
or caused to be recorded by the Court 
and shall be signed by the Judge and 


standing— +, 
(a) that the subject-matter of the 
agreement is in excess of; Or 
differs in kind from, any 

relief which the Court 
otherwise competent to grant, 


or 
4 
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_ (b) that the proceedings in execu- 
\ tion of the decree with refer- 
‘ ence to which such order was 
made have terminated. 


(4) An agreement made in contravention 
of the provisions of this section shall not 
ate as an acknowledgment of liability 
ithin the meaning of section 19 of the 
Indian Limitation Act, 1877. 

258. (1) Where any money payable under a 
decree of any kind is paid 
out of Court, or the decree 
is otherwise adjusted in 
: whole or in part to the 
‘satisfaction of the decree-holder, or where any 

eer is made in pursuance of an agreement 
“of the nature mentioned in section 257A, the 
décree-holder shall certify such payment or 
adjustment to the Court “whose duty it is to 
exeoute the decree, and the Court shall 
wecord the same or cause tt to be re- 
corded accordingly. 

(%) The judgment-debtor also may inform 
the Court of such payment or adjustment, and 
apply to the Court to issue a notice to the 
decree-holder to show cause, on a day to 
be fixed by the Court, why snch payment or 
adjustment should not be recorded as éf dt 

been certified wader sub-section 

(1); and if, after due service of such notice, the 

‘decree-holder fails toappear on the day fixed or, 

_ having appeared, fails to show cause why the 

payment or adjustment should not be recorded 

as certified, the Court shall record the same 
of cause it to be recorded accordiigly, 


* (8) A payment or adjustment, which has 
been certified or recorded as aforesaid, 
I not be recognized by any Court ewecut- 


Payment out o 
Court to  decree- 


ing the decree for the purpose of grant- 


ing» the decree-holder or the judgment- 
debtor any relief or the beneftt of any 
defence depending upon such recognition. 
t (4) A payment or adjustment made 
im contravention of this section shall 
75 << Piligsbd as an acknowledgment of 
y within the meaning of sec- 
20 af the Indian Limitation Act, 


Application for execution of decree. 
230. Where the holder of a decree or, tf 


"%) Application for exe. he is dead, his legal 





geution, representative desires 


tothave it executed, he shall apply to the Court 
which passed the decree or to the officer (if any) 
mtg in this behalf for an order for exe- 


Explanation.—For the purposes of this 
Section an order a precept for exe- 


to another Court shall be deemed to be 
order for execution. © 


s' 


230B. Where an application for the execution [230( 
Execution bar. 


red 
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in 


cases, 
(@) for the payment of money or the delj- 


(c) rendering the 


has been made under this section, and eéther ' 
granted or refused or withdrawn in 
circumstances not operating as a bar 
to future execution, no subsequent order - 
for the execution of the same decree shall 
be made upon any fresh application made 
after the expiration of twelve years from— 


(2) the date of the decree of which exe-~ * 
cution és sought, or, 


(#4) where the decree or any subsequent order 


(4) Nothing in this section shall be deemed— ~~ 

(@)} to preclude the Court from ordering 
execution of a decree after the expira- 
tion of the said term of twelve years, 
where the judgment-debtor has, by ftayd 
or force, prevented the execution of th 
decree at some 
years immediately before the date o the 
application ; or 


b) to limit or otherwise affect the o i . 
= tion of article 180 of the second echem nthe 
ule to the Indian Limitation Act, 1877 


231. (1) Where a decree is passed jointly in 
Application for exe- favour of two or more per- 
caution by joint-decree- 


holder. 


representatives, may, unless the decree im- 
poses any condition to the contrary, apply— 


(a) for the execution of the whole decree. for 
the benefit of them all, or, where any 
of them has died, for the benefit of the 
survivors and the representatives jn. 
interest of the deceased ; or 9 


(b) for the execution of the decree to the 
extent of his or their interest tifere- 
in where the extent of such 
interest is determined by the 
decree. 
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of a decree— 
certain 


very of other property, or 


(b) for the sale of property ina suit for 


the enforcement of a mortgageor 
charge, or Ww é 


1 judgment-debtor per- 
sonally liable if the decretal amount 
cannot be realized from mortgaged ii 
or charged property, 
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directs the payment of any money or 
the delivery of any property to be made 
at a certain date or at recu 

periods, the date of the default in 
making the payment or delivery in 
respect of which the applicant seeks 
to enforce execution of the decree, 


time within twelve. 





“ 





sons, any one or more of 
such persons, or his or their 
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(2) Where the Court sees sufficient cause for 
allowing the decree to be executed on an applica- 
tion made under sub-section (1), it shall make 
such order as it deems necessary for protecting 
the interests of the other decree-holders ov’, if 
any of them is dead, his legal vepre- 

sentative or of the judgment-debtor. 

232. Where a decree, or, if a decree has 

Application for exe- been passed jointly in 
cutiomy by transferee favour of two or more 
of decree. persons, the interest of 
any decree-holder in the decree, is transferred 
by assignment in writing or by operation of law, 
the transferee may apply for execution of the 
decree to the Court which passed it; and the 
decree may be executed in the same manner and 
subject to the same conditions as if the applica- 
tion were made by such decree-holder : 

Provided that, where the decree or such 
interest as aforesaid has been transferred 
by assignment, notice in writing of such appli- 
cation shall be given to the transferor and the 
judgment-debtor and the decree shall not be 
executed until the Court has heard their objec- 
tions (if any) to its execution: 


Provided, also, that, where a decree for the | 


payment of money against two or more persons 
has been transferred to one of them, it shall not be 
executed against the others, and, where an in- 
terest in such a decree has been so trans- 
ferred, it shall not be executed against the 
others to the extent of such interest. 

233. Every transferee of a decree shall hold 

Ne Aaree the same subject to the 
igh hola subject to Cquities (if any) which 
equities enforceable the judgment-debtor might 
against original decree- have enforced against the 
Bulder. original decree-holder. 

234. (1) Where a rg rebate ie dies before 

the decree has been full 
ea plication fr exe executed, the holder of the 
of deceased judg- decree may apply to the 
ment-debtor, Court which passed it, for 

the execution of the same 
against the legal representative, or against the 
person in possession of the estate, or 
any part of the estate, of the deceased. 

(2) Where the decree is executed against 
such legal representative or person as 
aforesaid, he shall be liable only to the extent 
of the property of the deceased which has come 
to his hands and has not been duly disposed of ; 
and, for the purpose of ascertaining such liability, 
the Court executing the decree may, of its own 
motion or on the application of the decree-holder, 


; vo such legal representative on person to 
produce such accounts as it thinks fit. 


‘ (3) The death of a judgment-deb re | 
Sg Re judg: tor before 


cree has been fully executed shall not 
be deemed to affect the validity, as against 
such legal representative or person us 


ections 232-235.) 








' 


aforesaid, of any proceeding lawfully 
during his lifetime. 


+ 


235- (1) Where a decree is for the payment (256, 


of a sum of money only, the 
decree-holder may, 
at the time of the pass- 
ing of the decree, apply 
orally to the Court for immediate exe- 
cution in the manner provided by 
section 256. — 


(2) Save as otherwise provided by 
sub-section (1), every application for the 
execution of a decree shall be in writing, signed _ 
and verified by the applicant or by some” . 
other person proved to the satisfaction of the 
Court to be acquainted with the facts of : 
case, and shall contain in a tabular form 
lowing particulars, namely :— 

(2) the number of the suit ; is 

(6) the names of the parties ; iN Ae 

(c) the date of the decree ; tt. 

(d) whether any appeal has been preferred 
from the decree and, if so, whether 
and how it has been decided ; 

(e) whether any, and (if any) what, pay- 
ment or other adjustment of the 
matter in controversy such as th 
Court executing the decree is bound — 
by law to recognize has been made — 
between the parties subsequently to the 
decree ; i 


(f) whether any, and (if any) what, pre- 
vious applications have Yeon made for 
the execution of the decree, the dateg 
of such applications and their, ' 
results ; 

(g) the amount of the debt or compensa- 
tion, with the interest (if any) due’ 
= ae the decree, or other relief granted 
thereby, together with particulars of . 
any cross-decree, whether passed 
before or after the date of the 
decree sought to be enforced ; Ce 

(4) the amount of the costs (if any) awarded ; 

(7) the name of the person inst whom 
the execution of the dacs is 
sought; and 

(7) the mode in which the assistance of the 
Court is required, whether— 

(Y by the delivery of amy property 
' specifically decreed, or , 
(dé) by the attachment or sale, o7 
by the sale, with or with- 
out attachment, of any 
property, o” 
(i) by the attachment by way 
of garnishment of any 


Form of ap- 
plication for exe- 
cution, 






i ‘Pisie. 
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debt, or by the charging 
of any stock, or 


(Ww) by the arrest and detention in 
‘on of amy person, or 


(¥) otherwise, as the nature of the 
relief sought may require. 


(3) The Court to which an applica- 
tion is made under sub-section (2) 
may require the applicant to pro- 

» duce a certified copy of the decree. 


; “96236. Where an application is made for the 
ery Heats attachment of any moveable 
cation for at- : 

nt of moveable property belonging to a 


property mot én pegmosb dation but not in 
judgment-debtor’s his ossession, the decree- 
., possesston. holder shall annex to the 


‘application an inventory of the property to be 
attached, containing a reasonably accurate de- 
scription of the same. 


237. Where an application is made for the 

Application for at- 2ttachment of any immove- 
tachment of immove- able property be Onging to 
able property tocontain a judgment-debtor, it shall 
certain particulars, contain at the foot— 


(a) a description of such property sufficient to 

identify the same and, in case 

} such property is identified by 

; b es or numbers in a 

record of settlement or survey, 

a specification of such bound- 
‘ aries or numbers; and 


“" (4) a specification of the judgment-debtor’s 
share or interest in such property 
to the best of the belief of the appli- 
cant, and so far as he has been able to 
ascertain the same. 


238. Where an ee cation is made for 

€ attachment of any 

feito corsitea for land: Which is registered 2 

tract from Collec- the office of the Collector, 

tor’s register in the Court may require 

, Certain cases, the applicant to pro- 

duce a certified extract from the register of such 

* office, specifying the persons registered as pro- 

Prietors of, or as ssessing any transferable in- 

terest in, the land or its revenue, or as liable to 

pay revenue for the land, and the shares of the 
registered proprietors, 


oo pa 


‘") 298A, Where an order is made for the exe- 


cution of a decree from 
a Rf = which an appeal is pending, 
tee under appeal. the Court which passed the 
: decree shall, on sufficient 
cause being shown by the appellant, require 
Security to be given for the restitution of any 
Property which may be taken in execution of the 
decree, or for the payment of the value of such 
, and for the due performance of the 

‘cree or order of the Appellate Court, 








Stay of execution. 


238B. (1) Where any at an 

St execu. @8 48 referred to in 
ton pekking’' to. 200HOn S444, oud. 
ference to Court section (1), is raised 
which passed before a Court to 
decree, 
been issued, such Court shall stay 
execution and shall refer the matter 
for decision to the Court which passed 
the decree, unless, for reasons tobe 
recorded, it considers such objection 
to be groundless and to be made for 
the purposes of obstruction and delay. 

(2) Where any property has been 
attached or the judgment-debtor has 
been arrested in execution of a decree, 
the Court may, pending the result of 
the reference under sub-section (1), 
order the restitution of such property 
or the discharge of such judgment- 
debtor. 

243. Where a suit is pending in any Court 
against the holder of a 


Stay of execution 

pendia) suit between decree of such Court, on 
ss wre and judg-» the part . of the person 
meut-debtor. 


against whom the decree 
was passed or against whom execution 
of the decree is sought, the Court may, if 
it thinks fit, stay the execution of the decree 
until the pending suit has been decided. 

243A. Before making any  ordep 
under section 238B 
or under section 243, 
the Court may require 
such security Trom, 
or impose such éon- 
ditions precedent or subsequent upon, 
the judgment-debtor as it thinks fit, 
and any such condition, if subsequent, 
shall be capable of execution as if it 
were a decree. 

243B. Where an application is made for the 

Stay of execu. stay of execution of an ap- 
tion of appeatl- pealable decree before the 
able decree. expiry of the time allowed 
for appealing therefrom, the Court which passed 
the decree may, on sufficient cause being shown 
by the applicant, order the execution to be 
stayed : 

Provided that no order shall be made under 
this section unless the Court making it is 
satisfied— 

(a) that substantial loss may result to the 

party applying for the stay of execution 
if the order is not made; and 

(6) that the application has been made without 

unreasonable delay : 

Provided also that no final order for the 
Stay of execution of a decree shall be made 
under this section without previous notice to 
the decree-holder, no» wntil security ‘has 
been given by the applicant for the due per- 
formance of such decree or order as may ulti« 
mately be binding upon him. 


Power of Court 
to require secu- 
rity and impose 
conditions. 


vaa2 
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(Part IT. -Of Sutts in Ceneral.—Chapter XX.—Of the Execution of Decrees and 
Orders.—Secttons 256, 245, 246.) 


Procedwre in execution. 


256. Upon the oral application of the decree- 
holder im the manner 
provided by section 
235, sub section (1), the Court, at the 
time of the passing of the decree, may 
orderimmediate execution thereof 
(a) by the arrest of the judgment- 
debtor, prior to the prepara- 
tion of a warrant, if he is 
within the precincts of the 
Court; or 
(b) by the issue of a warrant, directed— 
(7) against the judgment-debtor’s person 
if he is within the local limits of the 
Court’s jurisdiction ; or 
(i) against his moveable property within 
the said limits. 


Immediate execution. 





245. (2) On receiving an application for the 
Pidcodureon receiy- ¢xeCution of adecree as 


ing application for exe- provided by section 


e 
Bie: cution of decree. 235, sub-section (2), 
pes the Court shall, after satisfying itself that the 
Be » application is not primd pA barred by the 
Ipax: law of limitation for the time being in force, 
Be gascertain whether such of the requirements 
1 lof sections 235 to 238 as may be applicable 
Lo to the case have been complied with; and, 
: if they have not been complied with, the Court b 
i may reject the application, or may allow the 
oy defect to be remedied then and there or 
5 within a time to be fixed by it. 


(2) Where an application is amended under 
the provisions of sub-section (7), it shall 
*be peoree to have been an application 
in aecordance with law and presented on the | 
date when it was first presented. 


(3) Every amendment made under this section 
shall be signed or inritialled by the Judge. 


(4) When the application is admitted, the Court 
shall, where such Court is the Court 
which passed the decree, enter in the 
register of civil suits a note of the application 
and the date on which it was made, and shall, 
subject to the provisions hereinafter con- 
tained, proceed to the execution of the decree 
according to the nature of the application : 


Provided that, in the case of a decree for 
the payment of money, the value of the property 
attached shall, as nearly as may be, correspond 
with the amount for which the decree has been 
passed. 

(6) Every application admitted under this 
section shall be deemed to be in accordance 
with law, within the meaning of article 179 
of the second schedule to the Indian Limita- 
tion Act, 1877, even though it is eventually 

d by the Court after hearing the 

















(6) Nothing in this section shall be deemed 
to preclude the Court from allowing at any 
time, upon such conditions as to the payment 
of costs aS may appear reasonable, any 
amendment not converting the application 


into one of a different 
character. Uh and inconsistent 


240. (1) Where applications ave made to a 
Executionin case of Court forthe execution of 
cross-decrees. cross-decrees in separate 
swits for the payment of two sums of mone 
passed between the same parties and ca 
ro execution at the same time by such Co 
en,— 


(a) if the two sums are equal, satisf : 
— be entered upon both decrees ; 
and, 


(6) if the two sums are unequal, exe. 
cution may be taken out only by 
the holder of the decree for the jar. 
sum and for so much only as remains 
after deducting the smaller sum, and 
satisfaction for the smaller sum shall be 
entered on the decree for the larger 
sum as well as satisfaction on the de- 
cree for the smaller sum. 


(2) This section shall be deemed to apply 
where either party is an assignee of one of the 
decrees and as well in respect of judgment-debts 
due by the original assignor as in respect of 
judgment-debts due by the assignee himself, 


Explanation. —A decree obtained against 
the assignor in a suit pending at the date 
of the assignment is within this sub-section; 
if the assignee had notice of such suit. : 


(3) This section shall not be deemed to apply 
unless — 

(a@) the decree-holder in one of the suits in 
which the decrees have been made is 
the judgment-debtor in the other and 
each party fills the same character in 
both suits ; and 


(6) the sums due under the decrees are 
definite. 


(4) The holder of a decree passed 
against several persons jointly and severally 


| may treat it as a cross-decree in relation to 


a decree passed against him si 
of one or more of such pers singly in favour 


dllustrations. 


(a) A holds a decree against B for Rs, 1,000. B ° 


holds a decree against A for the payment of Rs. 1 in 
case A fails to deliver certain eo s ata future dey, B 


cannot treat his decree as a cross-decree under this sec- 
tion. 


(6) A and B, co-plaintiffs, obtain a decree for Rs. 1,000 


against C, and C obtains a decree for Rs. 1,000 against 


B. C cannot treat his decreeas a cross-decree under this 
section, 


bose 






90 (2),) 





against execution in 
Certain cases, 
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(c) A obtains a decree against B for Rs. 1,000. C, who 
isa trustee for B, obtains a decree on behalf of B against 
A for Rs. 1,000. B cannot treat C’s decree as a cross- 
decree under this section. 


(a) A, 6, C, D and E are jointly and severally liable 
for Rs. 1,000 under a decree obtained by F. A obtains a 
decree for Rs. 100 against F singly and applies for 
execution tothe Court in which the joint decree is 
being executed. Fmay treat his joint decre> asa cross- 
decree under this section. 

247. Where application is made to a 

Execution in case of Court for the execution 
cross-claimsundersame Of a decree under which 
decree. two parties are entitled 
to recover Sums of money from each other, 

oJ 
~ 4(@) if the two sums are equal, satisfaction 
for both shall be entered upon the 
decree ; and, 

(0) if the two sums are unequal, execu- 
tion may be taken out only by the 
party entitled to the larger sum and | 
for so much only as remains after 
deducting the smaller sum, and satis- 
faction for the smaller sum shall be 
entered upon the decree. 


230A. The Court may, in its discretion, refuse 
Discretion of Courtto ¢Xecution at the same time 
refuse execution against against the person and | 
Person and property. against property of the 
judgment-debtor, and its order shall be final 
and conclusive. 


248. (1) Where - 


Notice to show cause 


(a) an application for execution is 
made more than one year 
after the date of the decree, or 


(b) where such application is made 
against the legal representa- 
tive of a party to the decree 
or against the person in pos- 
session of the estate or part 
of the estate of any such 
party after his decease, 


the Court executing the decree shall 
issue a notice to the person against 
whom ewecution is applied for re- 
quiring him to show cause, on a date 
to be fixed, why the decree should not 
be executed against him. 

(2) Nothing in the foregoing sub- 
sections shall be deemed to preclude 
the Court from issuing any process in 
ewecution of a decree without issuing 
the notice thereby prescribed, if, for 
reasons to be recorded, it considers 
that the issue of such notice would 
cause unreasonable delay or would 
defeat the ends of justice. 

(3) No suit or other proceeding shall lie, by 

merely of want of notice to legal 
ve, against any person who, not 





being the decree-holder, has in good faith 
purchased property sold by order of a Court 
competent to execute the decree, 

248A. (1) Where and 


Duty of Court to 
im 80 far as— 


proceed with execu- 
tion if in position to 
proceed 


(@) on the day and at or after the hour 
fixed by the Cowt— 
(4) in the notice issued under section 
“248, or 
(éé) of its own motion or on the applica- 
tion of the decree-holder without 
the issue of such notice, or 


.b) on any subsequent day and at or after 
the hour to which the hearing has 
been adjourned, 

the Court is in a position to proceed with the 
execution when the application is called 
on for hearing, it shall, subject to the 
provisions of section 248B, proceed 
accordingly. 


(2) Where and in so far as, on any day and 
at or after any hour referred to in sub-section 
(1), the Court, by reason of the decree- 
holder’s default in doing any neces. 
sary act,is not in a position to proceed’ 
when the application is called on for 
hearing, it shall, subject as aforesaid, 
either — . 


(a@) dismiss the application for execution, 
or 


4 
(b) require the decree-holder to put it in 
a position to proceed. 


* 
248B. Where, on any day and at or after 
Procedure where Any hour referred to in 

judgment-debtor ob- section 248A, sub-section 
jects. (1), the judgment-debt- 
or appears when the application is 
called on for hearing and objects to the 
execution, in whole or in part, of the decree, 
the Court shall - 

(a) if the objection is one upon which it 
is bound to stay Proceedings and 
refer the matter for disposal to 
the Court which passed the decree, 
Stay proceedings and refer the 
matter accordingly, or 

(6) if it is competent to dispose of the 
objection and allows it, dismiss the 
application for execution, in whole 
or in part, as the case may be. 

248C. (1) The Court may allow time to the 
Allowance of time, Gecree-holder to take 
adjournments = and steps in aid of execution 
notice. orto do any act neces- 
Sary to put the Court ina position to proceed 
with the execution of the decree. aft ¥ 

(#) The Court may adjourn to a future 

and hour, to be fixed byit, the hearin +4 . 
objection made by the judgment-debtor so as 








\(New.) 
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to enable the judgment-debtor or the decree- 
holder or both to adduce evidence or to do 
any other act in connection with the objection. 
» (8) Notice of the day and hour fixed under 
sub-section (2) shall be given to the decree- 
holder and judgment-debtor in all cases, but 
notice of any time allowed under sub-section 
(1) shall not be given to the judgment- 
debtor unless the Court, for reasons to be 
recorded, considers such notice to be neces- 
sary or proper. ¢ 

248F. (1) Where an application for execu- 

Ss i tion has been dismissed 

etting aside of 

order dismissing for On any such day as is 
default decree-holder's referred to in section 
application. 248A, sub-section (1), in 
consequence of the decree-holder’s default in 
doing any act necessary to put the Court in 
a position to proceed with the execution, the 
decree-holder on, if he is dead, his legal 
representative may apply to the Court 
to set aside the order of dismissal, and 


the Court may, on sufficient cause being | 


shown, set it aside. 

(2) Unless such order of dismissal is set 
aside under sub-section (1), the decree- 
holder shall be precluded from obtaining — 


(a) delivery, attachment, sale, gar- 
nishment or charging of any 
property, debt or stock, or 
(b) arrest or detention in prison of 
any person, or 


(ce) any other mode of execution, 
where and in so far as delivery, at- 
tachment, sale, garnishment or charg- 
ing of such property, debt or stock or 
arrest or detention in prison of such 
person, or any other mode of execu- 
tion was prayed for in the application 
and disallowed. 


248H. (1) The decree-holder may apply to 

Removal of ap- the Court, on the ground 
plication. that it will be useless for 
him to proceed with the execution by reason 
of the poverty or absence of the judgment- 
debtor or for any other cause which the 
Court thinks sufficient, to remove the ap- 
plication from the list of pending cases ; 
andthe Court, on being satisfied that the 
application is reasonable, shall remove the 
application from the said list, and there- 
upon all processes issued upon such 
applice im execution of the de- 
cree shall come to an end. 

(2) An order removing an application 
from the list of pending cases under this 
section shall be no bar to a fresh application 
"the date of such application the decree 
erwise capable of execution. 


if 
is 





| peturned to the Court, and every such 
| process shall remain in force until 





Setting aside of ment-debtor, an order 
order madeex parte. has been made ex parte 
against him, the judgment-debtor or, if he is 
dead, his legal representative, may apply 
to have it set aside, and, if the Court is satis- 
fied that the judgment-debtor was pre- 
vented by any sufficient cause from appearing 
and that his non-appearance has caused a 
failure of justice, the Court shall set aside the | 
order and allow the applicant to make any | 
objection to the execution of the decree. ‘ 


(2) Unless such order is set aside, the 
judgment-debtor on, if he is dead, his 
legal representative shall be precluded 
from making any such objection, whether by 
appeal or otherwise. 

Explanation.—For the purpose of deter- 
mining the sufficiency of any cause assigned 
by the judgment-debtor for his non-appear~ 
ance, the Court shall have regard to the 
stage of the proceedings in execution and to 
the notices and other processes which may, 
from time to time, have been issued. 

248L. The procedure laid down in Chapters [New,] 

Witnesses. XV and XVI as to the 
: summoning and attend- 
ance of witnesses and the taking down of 
their evidence shall, so far as it is applicable, 
be followed in the execution of decrees. 

250. (Z) When the preliminary measures (if [Amend 
any) required by the fore- 4 
going sections have been 18g8,s. 3, _ 
taken, the Court shall, omittedas 
unless it sees cause tothe contrary, issue its Unneces 
process for the execution of the decree. sary’) 

(2) Every such process shall bear date the [25", 
day on which it is signed by the Judge or® ~ 
such officer as the Court may appoint: in this 
behalf, and shall be sealed with the seal of the 
Court and delivered to the proper officer to be 
executed. 


(3) In every such process a day shall be 
specified on or before which it 8 ould be 


| 

| 

248J. (1) Where, after notice to a judg- (New) 
| 

] 


Process for exe- 
cution. 


its actual return. 


Mode of Euecution. 

252. (1) Where a decree is passed against 

Enforcement of % patty as the legal repre- 
decree against legal re- sentative of a deceased per- 
emeptreates son, and the decree is for 
the payment of money out of the property of 
the deceased, it may be executed by the attach- 
ment and sale of any such property. 

(2) Where no such property remains in the 
possession of the judgment-debtor and he fails 
to satisfy the Court that he has duly applied 
such property of the deceased as is proved to 
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have come into his possession, the decree may 
be executed against him to the extent of the 
property im respect of which he has 
failed so to satisfy the Court, in the 
same manner as if the decree had been passed 
against him personally, 


(3) Where such decree is other than 
a decree for the payment of money, 
it may be executed against the legal 
representative to the extent to which a 
legal representative may, be required 
to deliver property or to perform any 
other act in lieu of the deceased. 

253. Where any person has become liable 

as surety for the perform- 

Enforcement of ance of any decree, or for 

Viability of surety. the restitution of any 
property taken im 

execution of a decree, or for the payment 
of any money, or for the fulfilment of 
any condition imposed on any person 
under an order of the Court in any suit 
or in any proceeding consequent thereon, or 
of any part thereof, the decree or order may 
be executed against him, to the extent to which 
he has rendered himself liable, in the manner 
herein provided for the execution of 
decrees: 

Provided that such notice in writing as the 
Court may in each case think sufficient has 
been given to the surety, 


254. (1) Every decree or order directing a 
party to pay money as com- 
pensation or costs, or as the 
alternative to some other 
relief granted by the decree or order, or other- 
wise, may be enforced by the detention in 
the civil prison of the judgment-debtor or 
by the attachment and sale of his property in 
manner hereinafter provided, or by both, 


(2) Nothing in this section shall be deemed 
to authorize the execution ofa decree or order 
by the detention in prison of a judgment- 
debtor who has already been detained in 
prison for the purpose of executing the 
Same decree or order, unless— 


(a) the order of detention im prison 
has been set aside in appeal or 
revision, or, 


(0) the judgment-debtor has been released 
On conditions with which he has 
failed to comply ; 


in either of which cases, the period 
which he has been detained in 
prison shall be deducted from the 
period for which he may, under the 
of section 342, be detained 

“pon any subsequent application. 


Decree for payment 
of money. 


ES The Code of Civil Procadiirs - 
in General.—Chapter XX.—Of the Execution of 
Order’.—Sections 253, 254, 2 59; 260.) 


Decrees and 


259. (1) Where yet ha for any specific 
‘ moveable property or for 
Bces 0 eae e share in specific move- 

able property, it may be 
executed by the seizure, if practicable, of such 
moveable property or share, and by the deli- 
very thereof to the party to whom it has beet 
adjudged, or to such person as such party may 
appoint to receive delivery on his behalf, or, 
subject to the provisions of section 342, by the 
detention in the civil prison of the judgment- 
debtor, or by the attachment of his property, or 
by both detention and attachment, if necessary. 


(2) Where any attachment under this section 
has remained in force for six -months, if the 
judgment-debtor has not obeyed the decree and 
the decree-holder has applied to have the at- 
tached property sold, such property, whether it 
isinthe possession of the judgment-debtor or 
in that of any other person on his behalf, may 
be sold, and out of the proceeds the Court may 
award to the decfee-holder, in cases where any 
amount hag been fixed under section 208, such 
amount, and, in other cases, such compensation 
as it thinks fit, and shall pay the balance (if 
any) to the judgment-debtor on his application. 


(3) Where the judgment-debtor has obeyed 
the decree and paid all the costs of executing 
the same which he is bound to pay, or where, at 
the end of six months from the date of the attach- 
ment, no application to have the property sold 
has been made, or if made, has been refused, 
the attachment shall cease. 


260. (2) Where the party against whom a 

Decree for specific decree has been Passed 
Performance or restitu- for the specific performance 
tion of — rights of a contract, or for the 
ETON SUN haatietied tof conjugal 
rights, or for the recovery of a wife, or for the 
performance of, or abstention from, any parti- 
cular act, has had an opportunity of obeying the 
decree and has wilfully failed to obey it, the 
decree may, subject to the provisions of sec- 
tion 342, be enforced by his detention in the 
civil prison, or by the attachment of bis pro- 
perty, or by both. 

(2) Where any attachment under this section 
has remained in force for one year, if the judg- 
ment-debtor has not obeyed the decree and the 
decree-holder has applied to have the attached 
property sold, the property may be sold ;'and out 
of the proceeds the Court may award to the 
decree-holder such compensation as it thinks 
fit, and may pay the balance (if any) to the 
judgment-debtor on his application, 

(3) Where the judgment-debtor has obeyed 
the decree and paid all the costs of executing 
the same which he is bound to pay, or where, 
at the end of one year from the date of the 
attachment, no application to have the property 






sold has been made, or where such appli- 
cation has been made and refused, 
the attachment shall cease. 


(4) Where the judgment-debtor 
has not obeyed the decree and the 
Court is of opinion that no adequate 
| relief can be given to the decree-holder 

by all or any of the processes referred 

to in sub-sections (1) to (3), the Court 

may, either in lieu of or im addition 

to all or any of such processes and any 

other penalties or liabilities to which 

the judgment-debtor may be subject 
i ander any enactment or rule of law 
Fiese for the time being in force, do or 
cause to be done on the application 
of the decree-holder any act which, 
by its nature, can be done or caused 
to be done by the Court and the doing 
of which will afford the decree-holder 
such relief as aforesaid; and the cost 
(if any) of any such act may be re- 
covered from the judgment-debtor as 
though it were included in, and form- 
ed part of; the decree. 


Illustration, 


* A, a person of little substance, erects a buiid- 
ing which renders uninhabitable a family 
mansion belonging to B. A, in spite of his 
detention in prison and the attachment of his 
property, declines to obey « decree obtained 
against him by Band directing him to remove 
the building. The [ 
no sum redlizable by the sale of A's property 
would adequately compensate B for the depre- 
ciation in the value of his mansion. .B may 
apply to the Court to remove the building and 
may recover the cost of such removal from A 





Bars in the execution-procecdings. 
ew. 260A. (1) Notwithstanding anything in 
47 & section 260, the Court, 


i » © 68. (naeriee - Court 
8s & in executing decrees 
ee 4) for, the restitution of ing a decree for the re- 
ie. conjugal rights. stitution of conjugal rights 


ee va any time afterwards, may direct that 
Ae hy 


either at the time of pass- 





e decree shall not be ewecuted by detention 
in prison, or by attachment of property, or by 
both. 

(2) Where the Court has made an order 
under sub-section (7), it may,— 

(a) if the decree-holder is the wife, direct 
that, in the event of the decree not 
_ being obeyed within such period as 

. may be fixed in this behalf, the 

judgment-debtor shall make to the 


f 





thinks fit, require that the judg- 


secure to the decree-holder such 

: periodical payments ; 
(b) if the decree-holder is the husband 
, and the judgment-debtor is entitled 
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Court is of opinion that |* 


decree-holder such periodical pay- | 
ments as may be just, and, if it | 


ment-debtor shall, toits satisfaction, | 





| within the time so fixed, 









to any property, either in posses- 
sion or reversion, or is in receipt of 
any profits or earnings, order a 
settlement to be nade, to its satis- 
faction, of such property or any 
part thereof for the benefit of the 
children of the marriage or 
any of them, or order such part 
as it may think reasonable of such 
profits or earnings to be periodi- 
cally paid by the judgment-debtor 
to the decree-holder or to any other 
person for the benefit of the child- 
ren of the marriage, or any of them. 


(s) ‘he Court may from time to time vary 
or modify any order made under sub-section 
(2) for the periodical payment of money, 
either by altering the times of payment or 
by increasing or diminishing the amount, or 
may temporarily suspend the same as to the 
whole or any part of the money so ordered 
to be paid, and again revive the same, either 
wholly or in part, as it may think just. 

(4) Any money ordered to be paid under 
this section may be recovered as though it 
were payable under a decree for the payment 
of money; and the provisions of section 261 
shall be deemed to apply to any instrament 
which it may be necessary to execute for the 
purpose of securing any periodical payment or 
of making a settlement of any property ordered 
thereunder. 


261. (1) Where a decree is for the execution 
of an instrument or for 
the endorsement of a nego- 
tiable instrument, and the 
judgment-debtor neglects 
or refuses to obey the decree, the decree-holder 
may prepare the draft of an instrument 
or endorsement in accordance with the terms 
of the decree and deliver the same to the Court. 


(2) The Court shall thereupon cause the draft 
to be served on the judgment-debtor in the 
manner hereinbefore provided for the sérvice of 
wummons together with a notice in writing 
requiring his objections (if any) thereto to be 
made within such time as the Court fixes in 
this behalf. 

(8) The decree-holder may also tender a 
copy of the draft to the Court for execution, 
upon the proper stamp-paper if a stamp is 
required by the law for the time being in force. 

(4) On proof of such service, the Court, or 
such officer as it may appoint in this behalf, 
shall execute the copy so tendered, or may, if 
necessary, alter the same, so as to bring it 
into accordance with the terms of the decree 
and execute it as so altered : 

Provided that, where any party objects to the 

fa 


draft so served as aforesaid objections shall, 
be stated in writing 


Decree for execu- 
tion of énstruments, 
or endorsement of ne- 
gotiable instruments. 
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and argued before the Court, and the Court 
shall thereupon make such order as it thinks 
fit, and execute, or alter and execute, the copy 
in accordance therewith. 


(6) The Court, or such officer as it may 
appoint in this behalf, shall cause to be regis- 
tered any draft or copy, as the case may be, 
ifits registration is required by the law for 


.the time being in force or the decree- 


holder desires to have it registered, 
and may make such order as it thinks 
jit as to the payment of the expenses 
of the registration, and such order 
may be executed as if it were ade- 
cree. 

(6) The execution of an instrument or the 
endorsement of a negotiable instrument under 
this section may be in the following form, 
namely :— 

“C. D., Judge of the Court of 
(or as the case may be), for A. B.,in a suit by 
E. F. against 4. B.”, 
or in such other form as the High Court may 
prescribe, and shall have the same effect as the 
execution of the imstrwment or the endorse- 
ment of the negotiable instrument by the 
party ordered to execute or endorse the same. 


263. (2) Where a decree is for the delivery 
of any immoveable  pro- 
perty, possession thereof 
shall be delivered to the 
party to whom it has been adjudged, or to such 
person as he may appoint toreceive delivery 
on his behalf, and, if necessary, by removing 
any person bound by the decree who refuses to 
vacate the property. 


(2) Possession of a joint and undivided 
Share in immoveable property shall be deli- 
vered by affixing a copy of the warrant on 
some conspicuous place on the property and 
proclaiming, by beat of drum or other custom- 
ary mode, the substance of the decree. 

(3) Where possession of any building or 
enclosure is to be delivered and the person in 
Possession, being bound by the decree, does 


Decree for immove- 
able property. 


not afford free access, the Court, through its | 


Officers, may, after giving reasonable warning 
and facility to any woman not appearing in 
Public according to the customs of the 
Country to withdraw, remove ov open any 
lock o» bolt or break open any door or do 
any other act necessary for putting the 
decree-holder in possession. 


(4) Where there is on or in the immove- 


able property any moveable property (other. 


a growing crop belonging to the judg- 
ment-debtor) unaffected by the decree and 
the owner does not remove it after he has 





officers, shall take possession thereof, 
Such moveable property shall be kept or, 
if of a perishable nature, sold by such 
Officer as may be appointed by rules made 
by the High Court in this behalf, and it or its 
proceeds, as the case may be, shall, on pay- 
ment or after deduction of the charges 
incurred in its removal, custody, manage- 
ment and sale, be delivered to such person as 
may apply to the Court within the period of 
thirty days from the date on which the. 
Court takes possession and establish his 
claim thereto, If no claimant appears within 
thirty days, such moveable property or the 
proceeds thereof shall be treated in accord- 
ance with the law for the time being in force 
relating to the disposal of unclaimed property, 
and shall be made over to the person entitled 
to the same on his application and identifi- 
cation. 


(5) Where there is upon the immoveable 
Property a growing crop unaffected by the 
decree and belonging to the judgment-debt- 
or, delivery of the whole or any part of the 
Property may, on the application of the judg- 
ment-debtor, be postponed until such crop 
has matured and the judgment-debtor has 
had every reasonable facility for gathering 
and removing it. Where no provision is 
made in the decree under section 211 for the 
payment of rent or mesne profits until the 
delivery of possession, the Court executing 
the decree shall, by order, determine the 
amount of rent or mesne profits to which the 
decree-holder is entitled owing to postpone- 
ment of delivery of possession and direct 
the payment of such rent or mesne 
profits to the decree-holder. 

(6) On the application of the decree-holder, 
a notice may be issued to the judgment. 
debtor, requiring him to refrain from sowi 
the land and, within a time to be fixed by the 
notice, to remove any growing crop standing 
on it, or to show cause to the contrary. If 
the judgment-debtor fails to show cause to 
the satisfaction of the Court, the decree- 
holder shall be entitled to the possession of 
the land, with any growing crop thereon, but 
the judgment-debtor may be awarded such 
compensation for the cropas the Court exe- 
cuting the decree may determine. If the 
crop has been cut but has not been removed 
within the time fixed as aforesaid, the Court, 
through its officers, may cause it to be re- 
moved and, if the judgment-debtor refuses 


| to take it, may sell it by auction and keep the 


sale-proceeds, after deduction of ex- 
penses, as money deposited by the judg- 
ment-debtor tillit is claimed by and delivered 


| to the person entitled to the same. 


€n warned and had every reasonable faci- | 


lity for removing it, the Court, through its 


(7%) Where the judgment-debtor, during 
the pendency of a suit or after the passing o¢ 
VR 
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adecree against him for the possession of 
immoveable property, makes erections there- 
on and does not remove them within a time 
to be fixed by the Court, the decree-holder 
shall be put in possession of the immoveable 
erty with the erections made thereon, 
d the judgment-debtor shall be precluded 
from seeking compensation in respect of 
such erections. 


(8) Every order made under this section 
may be enforced by the Court executing the 
decree as if it were included in and 
formed part of the decree ; and no suit shall 
lie for any relief which might have been 
granted by such Court under this section. 


264. Where a decree is for the delivery of any 

Decree for delivery immoveable property in the 
of immoveable property Occupancy of atenant or 
when in occupancy of other person entitled to 
Renae occupy the same and not 
bound by the decree to relinquish such occu- 
pancy, the Court shall order delivery to be made 
‘by affixing a copy of the warrant on some con- 
spicuous place on the property, and proclaiming 
to the occupant by beat of drum or other 
customary mode, at some convenient place, the 
substance of the decree in regard to the pro- 
perty ; 

Provided that, if the occupant can be found, 

a notice in writing containing such substance 
shall be served upon him, and in such case no 
proclamation need be made. 

265. (1) Where a decree is for the parti- 

Partition of estate or tion of an undivided estate 

separation of share. assessed as such to the 
payment of undivided revenue to the Govern- 
ment, or for the separate possession of a 
share in the whole of such an estate, the 
partition of the estate or the separation of 
the share shall, if it affects the joint responsi- 
bility for the payment of such revenue, be 

_ made by the Collector or any gazetted subor- 
dinate of the Collector deputed by him in 
this behalf, in accordance with the 
wights ascertained under section 215B 
and with the law (if any) for the time being 
in force relating— 

(a) to the partition, or the separate posses- 
sion of shares, of such estates, and 
appeals or revision in proceedings 
relating to such partition or sepa- 
rate possession. 

(2) The provisions of section 320, sub-sec- 
tions (2) to (6), shall be deemed to apply to 
decrees executed by the Collector or by any 
gazetted subordinate of the Collector under 
this section, 

Boplanation.—For the purposes of this 
section, a raiyatwari-holding shall be deemed 
not to be an “estate ”. 


“ 


() to 








Arrest and detention in the civil prison, 


336. (1) A judgment-debtor may be arrested 

Arrest and deten- in execution of a decree at 
tion of judgment- any hour and on any day, 
debtor. and shall, as soon as prac- 
ticable, be brought before the Court, and his de- 
tention may be in the civél prison of the district 
in which the Court ordering the detention is 
situate, or, where such cévil prison does not 
afford suitable accommodation, in any other 
place which the Local Government may ap- 
point for the detention of persons ordered by 
the Courts of such district to be detained under 
this Code: 


Provided, first, that, for the purpose of 
making an arrest under this section, no dwell- 
ing-house shall be entered after sunset or before 
sunrise ; 


Provided, secondly, that if the judg- 
ment-debtor, or any person in whose 
house the officer authorized to make 
the arrest has reason to believe the ~ 
judgment-debtor is to be found, re- 
fuses access to his house, such officer 
may remove or open any lock or bolt 
and may break open the outer door of 
such house, and, when the officer authorized 
to make the arrest has duly gained access to 
any dwelling-house, he may break open the 
door of any room in which he has reason to 
believe the judgment-debtor is to be found : 

Provided, thirdly, that, if the room is in the 
actual occupancy of a woman who is not the 
judgment-debtor and who according to the cus- 
toms of the country does not appear in public, 
the officer authorized to make the arrest shall 
give notice to her that she is at liberty to with- 
draw, and, after allowing a reasonable time for 
her to withdraw and giving her every reason- 
able facility for withdrawing, may enter the 
room for the purpose of making the arrest : 

_ Provided, fourthiy, that, where the decree, 
in execution of which a judgment-debtor is 
arrested, is a decree for the payment of money 
and the judgment-debtor pays the amount of the 
decree and the costs of the arrest to the officer 
ate him, such officer shall at once release 

im. 

(2) The Local Government may, by notifica- 
tion in the local official Gazette, declare that 
any person or class of persons whose sum- 
mary arrest might be attended with danger 
or inconvenience to the public shall not be 
liable to arrest in execution of a decree 
otherwise than in accordance with such 
procedure and after notice to such person as 
may be prescribed by rules made by the 
Local Government in this behalf. 

(3) The Local Government may in like 
manner direct that, whenever a judgment 
debtor is arrested in execution of a decree for 
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the payment of money and is brought before 
the Court under this section, the Court shall 
inform him that he may apply under Chapter XXI 
to be declared an insolvent, and that he will be 
discharged if he has not committed any act of 
bad faith regarding the subject of his applica- 
tion and, if he places all his property in the pos- 
session of a receiver appointed by, the Court 
exercising jurisdiction under the said 
Chapter. : 


(4) Where a notification under sub-section 
(3) is for the time being in force, if a judg- 
ment-debtor expresses his intention to apply 
under Chapter XXI to be declared an insolvent 
and furnishes security, to the satisfaction of 
the Court, that he will within one month so 
apply, and that he will appear, when called 
upon, im any proceeding uvon the 
application or upon the decree in 
enecution of which he was arrested, 
the Court shall release him from arrest, and, 
if he fails so to apply, the Court may either 
direct the security to be realized or commit 
him to the ciwil prison in execution of the 
decree. 


by 245A. Notwithstanding anything in sec- 
1888 tion 245 or in any other 
section of this Code, the 
Court shall not order the 
arrest or detention in 
the civil prison of a 
woman in execution of a decree for the payment 
of money, 


Prohibition of arrest 
or detention in 
prison of woman in 
execution of decree 
for money. 


Be 245B. (1) Notwithstanding anything in sec- 
' Discretionary power tion 245 or in any other 
'o permit judgment- section of this Code, where 
debtor to show cause an application is for the 
peat detention execution of a decree for 
prison, the 
payment of money by 
the arrest and detention in the civil pri- 
son of a judgment-debtor who is liable to be 
arrested in pursuance ‘of the application, the 
Court may, instead of issuing a warrant for 
his arrest, issue a notice calling upon him to 
appear before the Court on a day to be specified 
in the notice and show cause why he should not 
be committed to the civil prison. 


(2) Where appearance is not made in obedi- 
®hce to a notice issued under sub-section (d ’ 
the Court shall, if the decree-holder so requires, 


rev a warrant for the arrest of the judgment- 
edtor, 


337, Every warrant for the arrest of a judg- 


Warrant for arrest ment-debtor — shall direct 
aueitect judgment. the officer entrusted with 
wp,‘ be brought jt. execution to bring the 


judgment-debtor before 


the Court with ail convenient speed, unless the’ 
amount which he has been ordered to pay, 


together with the interest thereon and the 
costs (if any) to which he is liable, are sooner 
paid. 
653. (1) At any time aftera warrant forthe 
Cancettation of test of a@ judgment- 
warrant or = vre- 


lease of judgment- the Court may cancel it on 
debtor from ar- the ground of his serious 
rest on ground illness, 

of iliness. 


(2) Where a judgment-debtor has been ar- 
rested, the Court may release him if, in its 
opinion, he is not in a fit state of health to be 
detained in the civil prison. ai 

337A. (1) Where a judgment-debtor who 


pearance of judgment- 
debtor in obedience to 
notice or after arrest. 


of section 336, 
section (4), 
before the Court in obedience to a notice issued 


sub- 
appears 


iA 


under section 245B, or is brought before the . 


Court after being arrested in execution of a 
decree for the payment of money, and it ap- 
pears to the Court that the judgment-debtor is 
unable from poverty or other sufficient cause 
to pay the amount’ of the decree or, if that 
amount is payable by instalments, the amount 
of any instalment thereof, the Court may, upon 
such conditions (ifany) as it thinks fit, make 
an order disallowing the application for his 
arrest and detention, or directing his release, 
as the case may be, 

(2) Before making an order under sub-section 
(2), the Court may take into consideration any 
allegation of the decree-holder touching any of 
the following matters, namely :— 


(a) the decree being for a sum for which the 
judgment-debtor was bound in any 
fiduciary capacity to account; 

(4) the transfer, concealment or removal by 
the judgment-debtor of any part of 
his property after the date of the 
institution of the suit in which the 
decree was passed, or the commission 


by him after that date of any other, 


> 


act of bad faith in relation to his pro-# 


perty, with the object or effect: of 
obstructing or delaying the decree- 
holder in the execution of the decree ; 


(c) any undue or unreasonable preference 
given by the judgment-debtor to any 
of his other creditors ; 


(d) refusal or neglect on the part of the 
judgment-debtor to pay the amount 
of the decree or some part thereof 
although he has, or since the date of 
the decree has had, the means of 

aying it ; . 

(e) the likelihood of the judgment-debtor's 
absconding or leaving the jurisdic- 
tion of the Court with the object or 
effect mentioned in clause (4). 

VR2 


lof 


debtor has \been issued, * 8-J 


ee 
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(3) While any of the matters mentioned in 
subesection (2) are being considered, the Court 
may, in its discretion, order the judgment- 
teljtor to be detained in the civil prison or 
leave him in the custody of an officer of the 

_. Court, or release him on his furnishing security, 
to the satisfaction of the Court, for his 
appearance when required by the Court. 


(4) A judgment-debtor released under this 
section may be re-arrested. 


45) Where the Court does not make an order 
under sub-section (7), it shall cause the judg- 
ment-debtor to be arrested if he has not already 

» becn arrested and, subject to the other provi- 
sions of this Code, commit him to the civil 
i‘ prison. 

338. (1) The Local Government may prescribe 

Subsistence-allow- scales, graduated accord- 
ance. ing to rank, race and 
nationality, of monthly allowances payable for 
the subsistence of judgment-debtors. 


(2) No judgment-debtor shall be arrested in 
execution of a decree unless and until the 
decree-holder pays into Court such sum as, 
having regard to the scales so fixed, the Judge 
thinks sufficient for the subsistence of the 
judgment-debtor from the time of his arrest 
until he can be brought before the Court. 


(8) Where a judgment-debtor is committed 
to the civil pcteon in execution of a decree, 
the Court shall fix for his subsistence such 
monthly allowance as he may be entitled to 
according to the said scales, or, where no such 
scales have been fixed, as it considers sufficient 
with reference to the class to which he belongs. 


(4) The monthly allowance fixed by the 
Court shall be supplied by the party on whose 
application the judgment-debtor has been 
arrested or detained in the civil 
prison, by monthly payments in advance 
before the first day of each month. 


. (8) The first payment shall be made to the 

proper officer of the Court for such portion of 

- the current month as remains unexpired before 

> the judgment-debtor is committed to the civil 

pfison, and the subsequent payments (if any) 

dshall be made to the officer in charge of the 
civil prison. : 

(6) Sums disbursed by the decree-holder for 
the subsistence of the judgment-debtor in 
the civil prison shall be deemed to be costs in 
the suit: 

,Provided that the judgment-debtor shall not 
- be detained in the civil prison or arrested 
on account of any sum so disbursed, 


342. (1) Every person detained in the civil 
Detention in prison Prison in execution of a de- 
and release. cree shall be so detained, — 
(a) where the decree is for the payment 

of fifty a sum of money exceeding 
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rupees, for a period of six months, 
and, 
(6) in any other case, for a period of six 
weeks: ‘ 
Provided that he shall be released from 
such detention before the expiration of the 
said period of six months or six weeks, as 
the case may be,— 


(i) on the amount mentioned in the warrant 
for his detention being paid to the 
officer in charge of the cévél prison ; 
or 

(ii) on the decree against him being other. 
wise fully satisfied ; or 

(iii) On the request of the person on whose 


application he has been so detained; 
or 


(iv) on the omission by the person on 
whose application he has been so 
detained, to pay the  subsistence- 
allowance as provided by section 
338 ; or 

(v) on his being declared an insolvent as 
provided by Chapter XXI : 

Provided, also, that he shall not be released 
from such detention under clause (ii), clause 


(iii) or clause (v), without the order of the 
Court. 


(2) A judgment-debtor released from de- 
tention under this section shall not merely 
by reason of his release be discharged 
from his debt, but he shall not be liable to be 
re-arrested under the decree in execution of 
which he was detained in the civil prison. 


342A, (1) Where a judgment-debtor has /% 
Release from the been committed to the) 
sf aston on ground civil prison, he may be 
8 released therefrom— 
(a) by the Local Government, on the ground 
of his suffering from any infectious or 
contagious disease, or 


(6) by the committing Court, or any Court to 
which that Court is subordinate, on the 
ground of his suffering from any serious 
illness. 


(%) A judgment-debtor released under this 
section may be re-arrested, but the period o' 
his detention in the civil prison shall not in 
the aggregate exceed that prescribed by sec 
tion 342, 


Attachment. 
ATTACHMENT GENERALLY. 


266. (1) The following “property shall be 
Property lisbl _ liable to attachment ane 4g 
tachmentandale, gar. sale, or to attachment x 

en ne by way of garnish 

oe execution of gnent or char 
: the case may 
execution of a decree, namely, lands, houses ° 











such cattle and seed-grain as may, 
in the opinion of the Court, be | 
necessary to enable him to earn his 
livelihood as such, and such por- 
tion of a growing crop as may have 


been declared to be free from | 


liability under the provisions of sec- 
tion 269B ; 

(c) houses and other buildings (eth 
the materia and the sites 
thereof and the land immedi- 
ately appurtenant § thereto 
and necessary for their enjoy- 
ment) belonging to an agricul- 
turist and occupied by him or, 
after his death, by his representa- 
tive as an agriculturist and 
not having been specifically mort- 
gaged, and not being bound for the 
Satisfaction of the decree under 
execution ; 

(d) books of account ; 


(e) the mere right to sue for damages or 
mesneé profits ; 

(/) any right of personal service ; 

(g) the following particulars, namely :— 

(i) stipends and gratuities allowed to 
military and civil pensioners of the 
Government, 

(ii) political pensions, 

(iii) allowances (being less than 
salary) of any public officer or of 
any servant of a railway company 
or local authority while absent 
from duty, and 

(iv) the salary or allowances equal to | 
salary of any such public officer | 





apply ; vk 


(é) all compulsory deposits and other! — 


sums inor derived from any fund 
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other’ buildings, goods, money, banknotes, | or servant as is referred to in 
‘cheques, bills of exchange, bhundis, pro- sub-head (iii), while on duty, to ae 
missory-notes, stock, debts, and, save as. the extent of— aan 
hereinafter provided, all other saleable property, | (a) the whole of the salary, Where ri 
moveable or immoveable, which belongs to the ‘the salary does not exceed ~ 
judgment-debtor, or over which, or the profits twenty rupees monthly ; 
of which, he has a disposing power exercisable re thi h 
for his own benefit, whether the same is held (6) eee ie TARE 4 _ Pe hmeer 
in the name of the judgment-debtor or by ae" mA Sees a pitta 
another person in trust for him or on his rupees “and ‘does .ngf, exces 
behalf : forty rupees monthly ; and 
Provided that the following particulars shall | (x) ore aap of the salary ip gfly 
not be go liable, namely :— ot a ee ee 
(a) the necessary wearing-apparel, cooking except in so far as a portion, 
vessels and bedding of the judy- not exceeding one motety, of 
ment-debtor, his wife and children, any of such particulars may | 
and such personal ornaments as, in be attached im execution 7 
accordance with religious usage, decree for alimony obtaine 
cannot be parted with by any against the pensioner, public 
woman ; officer or servant of a railway 
(6) the tools of artizans, and, where the company or local authortt ; 
judgment-debtor is an agriculturist, (W) the pay and allowances of persons to’ ae 
his implements of husbandry and whom the Indian Articles? of War V of 1869. | 


to which the Provident Funds Act, 1X of 1897. _ 


1897, for the time being applies in 
so far as they are declared by the 
said Act not tobeliable to attach- 
ment ; 

(7) the wages of 
servants ; 

(4) an expectancy of succession by survi- 
vorship or other merely contingent 
or possible right or interest ; 

(4) a right to future maintenance ; 


(m) any allowance declared by any law 
passed under the Indian Councils Acts, 
1861 and 1892, by the Governor 
General, or by a@ Governor ora 


labourers and domestic 


Lieutenant-Governor in Council to be — 


exempt from liability to attachment 
or sale in execution of a decreé; and, 

(n) where the judgment-debtor is ‘a person 
liable for the payment of land-revenue, 
any moveable property which, under 
any law forthe time being applic- 
able to him, is exempt from sale for 
the recovery of an arrear of such re- 
venue, 

Explanation—The particulars mentioned in 
clauses (g), (4), (4), (7) and (m) shall ‘not be 
liable as aforesaid, whether before or after 
they are actually payable. 


(2) Nothing in this section shall be deemed— . 


(a) to exempt houses and other buildings 
with the materials and the 
sites thereof and the lands tian- 
mediately appurtenant there- 
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to and necessary for their en- 
S joyment from attachment or sale 
in execution of decrees for rent of 
any such house; building, 
‘ \ site or land, or 


44 & 45 Vict., 
'c, 85. 


x 






(6) to affect the provisions of the Army Act 
or of any similar law for the time 
being in force. 


267. (1) The Court may, of its own motion or 
Powe «to summon On the application of the 
and examine person decree-holder, summon any 
of a liable to person whom it thinks 

mp necessary, and examine 
him in respect of any property alleged to be 
liable to be seized or attached in ewecution 
ofa decree, and may require the person SO 
summoned to produce any document in his 
5 poss@ssion or power relating to such property. 

(2) ere the Court issues a summons 
under this section of its own motion, it may | 
direct by whom the cost of such summons 
shall be borne, and such cost may be | 
realized in the manner provided by 
section 170A. 


223BB. Where property is attached 

Attachment in case dt the execution of a 
of decree for money. decree for the payment of 
money, the value of swe property shall, as 
nearly @s may be, correspond with the amount 
for which the decree has been passed. 
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255. Where a decree is for mesne profits or | 

Attachment én any other matter the | 
case of decree for amount of which in money 
mesne profits or other js to be subsequently deter- 
matter, amount of which ; 
to be subsequently mined, the property of the 
determined. judgment-debtor may, | 
before the amount due from him under the 
decree has been determined, be attached, as in | 
the case of an ordinary decree for the payment | 
of money, to a value not exceeding the 
amount in respect of which court-fees (if any) 
have been paid by the decree~holder. 


269. Where the property to be attaches is 

By tien atit iof moves moveable property, other 
able property, other than agricultural pro- 
than agricultural duce, in the possession of 
produce, in possess the judgment-debtor, the 
sion of judgment-debtor attachment shall be made 
by actual seizure, and the attaching officer sball 
keep the property in his own custody or in the 
custody of one of his subordinates, and shall be 
responsible for the due custody thereof : 
’ Provided that, where the property So seized 
is subject to speedy and natural decay, or 


likely to exceed its value, the attaching officer 
may sell it at once: 

Provided, also, that the Local Government 
may make rules for the maintenance and cus- 
tt 


where the expense of keeping it in custody is | 
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tody, while under attachment, of livestock and 
other moveable property, and that the officer 
attaching property under this section shall act 
in accordance with such rules, 


260A. (1) Where the property to be 
attachedis agricultural 
produce, the  attach- 
ment shall be made by 
affixing a copy of the warrant of 
attachment, — 
(a) where such produce is a@ grow- 
ing crop, on the land on which 
such crop has grown, or 


(b) where such produce has been 
cut or gathered, on the thresh- 
ing-floor or place for treading 
out grain or the like or fodder- 
stack on or in which it is de- 
posited, 

and another copy on the outer door 
or on some other conspicuous part of 
the house in which the judgment- 
debtor ordinarily resides or, with 
the leave of the Court, on the outer 
door or on some other conspicuous part 
of the house in which he carries on 
business or personally works for gain 
or in which he is known to have last 
resided or to have personally worked 
for gain; and the produce shall there- 


Attachment of agri- 
cultural produce. 


| upon be deemed to have passed into 


the possession of the Court. 


(2) Where agricultural produce ts 
attached under sub-section (1), the 
Court shall make such arrangements for the 
custody thereof as it may deem sufficient 
and, for the purpose of enabling the Court to 
make such arrangements, every application 
for the attachment of a growing crop shall 
specify the time at which it is likely to be 
jit to be cut or gathered. 


(3) Subject to such conditions as may be 
imposed by the Court in this behalf either in 
the order of attachment or in any subsequent 
order, the judgment-debtor may tend, cut, 
gather and store the produce and do any 
other act necessary for maturing or preserv- 
ing it; and, if the judgment-debtor fails to 
do all or any of such acts, the decree-holder 


| may, with the permission of the Cowrt 


and subject to the like conditions, do all or 
any of them either by himself or by any 
person appointed by him in this behalf, and 
the costs imewrred by the decree- 
holder shall be recoverable from the 
judgment-debtor as if they were in- 


cluded in, or formed part of, the 
decree. 


(4) Agricultural produce attached as 


a growing crop shall not be deemed to have 
ceased to be under attachment or to require 
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re-attachment merely because it has been 
severed from the soil, 


'(&) Where an order for the attachment of 
a growing crop has been made at a consider- 
able time before the crop is likely to be jit to 
be cut or gathered, the Court may suspend 
the execution ofthe order for such time as it 
thinks fit, and may, in its discretion, make a 
further order prohibiting the removal of the 
crop pending the execution of the order of 
attachment, 


(6) A growing crop which from its nature 
does not admit of being stored shall not be 
attached under this section at any time less 
than twenty days before the time at which 
it is Likely to be fit to be cut or gathered. 


269AA, Where agricultural produce 
has been attached, 


Arrangements 
4 then— 


and directions as 
to agricultural 
roduce under 
attachment. 


(a) if the presiding officer has been 
authorized in this behalf by 
the Local Government by 
notification in the local offi- 
cial Gazette, the Court shall 
make all arrangements and 
give all directions necessaru 
for carrying out the purposes 
of the attachment, and, ; 

(b) if the presiding officer has not 
been so authorized, the Court 
shall issue a precept to the 
Collector, and thereupon the 
Collector, or any subordinate 
of the Collector deputed by 
him in this behalf, shall make 
all such arrangements and 
give all such directions as 
aforesaid, 


269B. The Local Government, with the 
Partial exemption Previous sanction of the 
from attachment of Governor General in 
agricultural pro- Council, may, by general 
duce. or special order published 
in the local official Gazette, declare that such 
portion of agricultural produce, or of 
any class of agricultural produce, as, in 

€ opinion of the Court or, where a 

ecept has been issued wnder sec- 
tion 26944, clause (b), the Collector 
or any subordinate of the Collector 
deputed by him under the said sec- 
tion and clause, may be necessary for 
the purpose of providing until the next 
harvest for the due cultivation of the land 
and for the support of the judgment-debtor 
and his family shall, in the case of all agri- 
culturist judgment-debtors or of any class 
of aa icotturist judgment-debtors, be re- 


nae 


from attachment and shall be | 


| free from liability to sale in execution of 
| a decree. ; 


271. (1) No person executing any process 

Seizure of property under this Code directing 
in dwelling-house. or authorizing the seizure of 
moveable property shall enter any dwelling. 
house aftcr sunset and before sunrise. + 


(2) Where the judgment-debtor re- 
fuses access to his house, the person 
executing any such process may ve~ 
move or open any lock or bolt and may 
break open any outer door of a dwelling-house } 
and, when such person has duly gained access 
to any dwelling-house, he may break open’ the 
door of any room in which he has reason to 
believe any such property to be. 


(3) Where a room in a dwelling- 
house is in the actual occupancy of @ woman 
who, according to the customs of the ‘pourtry, 
does not appear in public, the person executing 
the process shall give notice to her that she is at 
liberty to withdraw ; and, after allowing a reason- 
able time for such woman to withdraw and giving? 
her every reasonable facility for withdrawing, he 


may enter such room for the purpose of seizing __ 
the property, using at the same time every pre-. |" ” 


caution, consistent with these provisions, to 


| prevent its clandestine removal. 


268, (1) In the case of moveable property not 
in the possession of the judg- 
ment-debtor, other than a 
debt or property deposited 
in, or in the custody of, any 
Court, the attachment shall be made by a written 
order prohibiting the person in possession of 
the same from delivering it to the judgment- 
debtor. 


Attachment of move- 
able property not in 
possession of judgment- 
debtor. 





at | 


+ i? 


(2) A copy of every order made under this [New.] 


section shall be affixed in some conspicuons 
part of the court-house, and copées of the 
same shall be served wpon the judgment- 
debtor and the person in possession of the 
property. 

268A. Where the property to be at- 

Attachment of tached consists of the 
share in move- share or interest of 
ables. the judgment-debtor 
in moveable property belonging to 
him and another as co-owners, the at- 
tachment shall be made by a notice to 
the judgment-debtor prohibiting him 
from transferring the share or inter- 
est or charging it in any way. : 


2689. (1) Where the property to be attach- [New.] 


edis the salary or allow- 
Pg race pe ances of a public officer or 
lic officer or servant Of a servant of a railway 
of railway company company or local authority, 
of loca} authority. the Court, whether the 
judgment-debtor or the disbursing offi- 
cer is or is not within the local limits of 
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the Court’s jurisdiction, may order that 
the amount shall, subject to the provisions of 
section 266, sub-section (1), proviso (9g), 
sub-Reads (tii) and (iw), be withheld 
from such salary or allowances either in one 
payment or by monthly instalments as 
‘the Court may direct ; and, upon notice of the 
corder to such officer as the Government may 


vey notification in the Gazette of India 


tim the local official Gazette, as the 
case may be, appoint in this behalf, the 
officer or other person whose duty it is to dis- 
burse such salary or allowances shall with- 
‘hold and remit to the Court the amount due 
under the order or the monthly instalments, 
as the case may be. 

(2) Where the attachable proportion of such 

or allowances is already being withheld 
and remitted to a Court in pursuance of a pre- 
vious and unsatisfied order of attachment, the 
officer appointed by the Government in this 
behalf shall forthwith return the subsequent 
order to the Court issuing it with a full state- 
ment of 
attachment. 

(3), Every order made under this section, 
unless it is returned in accordance with the 
provisions of sub-section 
further notice or other process, bind the Gov- 
ernment or the railway company or local 
authority, as the case may be, while the judg- 
ment-debtor is within the local limits to which 
this Code for the time being extends and 
while he is beyond those limits if he is in 
receipt of any salary or allowances payable out 
of His Majesty's Indian revenues or the funds 


ofa railway company carrying on business in | 


any part of British India or local authority in 
British India, and the Government or the 
railway company or local authority, as the case 
may be, shall be liable for any sum paid in cone 
travention of this section. 

268G, (1) Save as otherwise provided 
by this section, pro- 
perty belonging to a part- 
nership shall not be at- 
tached or sold in execution of a decree other 
than a decree passed against the firm or 
against the partners im the firm as 
such, 

(2) The Court may, on the application of 
the holder of a decree against a partner, 
make an order charging the interest of such 


» Attachment of 
partnership property. 


partner in the partnership property and pro- | 


fits with payment of the amount due under 
the decree and the interest thereon, and 
may, by the same or a subsequent order, 


appoint a receiver of the share of such | 


ner in the profits (whether already de- 
clared or accruing) and of any other money 
which may be coming to himin respect of 


The Code of Civil Procedure, 190 . 
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Orders.—Sections 268G., 


272, 273.) 


the partnership, and direct accounts and 
inquiries and make an order for the sale 
of such interest to the partner or part- 
| ners of the judgment-debtor, or other 
orders as might have been directed or made 
ifacharge had been made in favour of the 
| decree-holder by such partner, or as the 
| circumstances of the case may require. 


(3) Where the interest of apartner 4s 
| charged, under sub-section (2), the other 





all the particulars of the existing | 


(2), shall, without | 


partner or partners of such partner shall be 
at liberty at any time to redeem such in- 
terest orto apply to the Court for am 
order directing the sale of such in- 
| terest to him or them. 


his partners or such of 
them as are within the local limits of the 
jurisdiction of the Court, and such service 
Shall be deemed to be service on all the 
partners, and all orders made on such applica- 
tions shall be similarly served. 


(5) Every application 
of the judgmen' 
shall be served on the decree-holder and on 
the judgment-debtor, and on such of the 
other partners as do not join in the applica- 
tion and as are within the local limits of the 
jurisdiction of the Court, and such service 
shall be deemed to be service on all the 
partners, and all orders made on such applica- 
| tions shall be similarly served, , 


272. Where the property to be attached is 
in the custody of any 


ment-debtor and on 





perty in custody of 


Court or public officer. attachment shall be made 


by a notice to such Court 

| or officer, requesting that such property, and 
| any interest or dividend age payable 
thereon, may be held subject to the further 
orders of the Court from which the notice is 
issued: 


Provided that, where such property is in the, 
custody of a Court, any question of title or prior- 
ity arising between the decree-holder and any 
other person, not being the judgment-debtor, 


claiming to be interested in such property by 


wise, shall be determined by such Court in 
| the manner and to the extent provided 
by section 278. 


273. (1) Where the property to be attached 
in execution of a decree 
dee is a decree, either for 
the payment of money OF 
for sale in enforcement 
| of a mortgage or charge or for the 
very of property, whether moveable 


Attachment of 
crees, 





Attachment of pro- Court or public officer, the , 


virtue of any assignment, attachment or others, 


(4) Every application for an order under (New. 


sub-section (2) shall be served on the judg- —T 


made by any partner [New. 
debtor under sub-section (3) sbid, rt 
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or immoveable, the attachment shall be | 
| this section shall give the Court executing the 


made,— 
(a) if the decrees were passed by the 


same Court, then by order of such | 


Court ; and 
(b) if the decree sought to be at- 
tached was passed by another 
Court, then by the issue to such 
other Court of a notice in writing by 
the Court which passed the decree 
f sought to be executed, requesting 
; such other Court to stay the execu- 
tion of its decree unless and until— 
(7) the Court which passed the decree 
sought to be executed cancels the 
notice, or 
(##) the holder of the decree sought to be 
executed applies to the Court receiv- 
ing such notice to execute its own 
decree. 

(2) Where a Cowrt makes an order 
under clause (a) of sub-section (1) or 
receives an application under sub-head 
(i) of clause (b) of the said sub-sec- 
tion, it shall, on application in the 
manner provided by section 235, sub- 
section (2), proceed to execute the at- 
tached decree and, subject to the: pro- 
visions of sub-section (3), apply the 
proceeds in satisfaction of the decree sought to 
be executed. 


(3; For the purpose of applying the 


‘ proceeds of the attached decree in 


satisfaction of the decree sought to be | 


vexecuted, the Court may, where such 


proceeds are property other than | 
money, order such property to be sold. | 


(4) Where the property to be attached in 
the execution of a decree is a decree 


other than a decree of the nature wvefer- | 


ted to im sub-section (1), the attachment 
shall be made, by a notice in writing, by the 
Court which passed the decree sought to be 


executed, to the holder of the decree sought to | 


ebe attached, prohibiting him from transferring 
“or charging in any way any property to 
which he may be entitled by virtue of 


such decree ; and, where such decree has | 
i ae Ge Fai property shall be deemed to be at- 


been passed by any other Court, also by send- 
Mg tosuch other Court a notice of the nature 


tb wred to im sub-section (1), clause 
e 


(6) The holder of a decree sought to be 
executed by the attachment of another decree 
, for purposes of section 244, clause (b), 

be deemed to be the representative of the 
holder of the attached decree ind to be 
‘ntitled to execute such attached decree 


ne manner lawful for the hold-r there- 
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(6) The holder of a decree attached* under 


decree such information and aid as may rea- 
sonably be required. 

(7) On the application of the holder ofa 
decree sought to be executed by the attach- 
ment of another decree, the Court making 
an order of attachment under this a 
shall give notice of such order to the judg 
ment-debtor bound by the decree attached ; 


and no payment or adjustment of the attached . » 


decree made by the judgment-debtor ‘in’ 
contravention of such order after receipt of 


notice thereof, either through the Court or 
otherwise, shall be recognized by any Court 
so long as the attachment remains in 
force. 

(8) No decree shall be sold in execu- 
tion of another decree. 

274. (1) Where the property to be attached 
is immoveable, the attach- 
ment shall be made by 
an order prohibiting the 
judgment-debtor from transferring or charging 
the property in any way, and all persons from 
taking any benefit from such transfer 
or charge. 


Attachment of im- 
moveable property. 


(2) Every order made under sub=" 


section (1) shall remain in force — 
(a) for such period as is specified 
therein, or 
\b) for any further period to which 
the Court may, im its disere- 
tion, from time to time, extend 
such period, or . 
(c) where within such period or 
further period an order for the 
sale of the property is made 
under section 304, then — 
(@) until the sale becomes ab- 
solute, or 
(i) where the sale is set aside 
otherwise than under 
section 310A, until the 
sale is so set aside. 
(83) Where the sale is set aside other- 
wise than under section 310A, the 


tached— 


(a) for a period equal to the portion 


(ifany) remaining, when the 
sale was ordered, out of the 
period for which the property 
was then under attachment, or 
(b) for such other period as the 
Court setting aside the sale 
may direct. 
(8) Every order made under sub-section 
(Z) shall be proclaimed at some place on or 
, vs 
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adjacent to the property to be attached by 


beat of drum or other customary mode, and a | 


copy of the order shall be affixed on a 
conspicuous part of the property and then 
upon a conspicuous part of the court- 
house, and also, where the property is land 
paying revenue to the Government, in the 
office of the Collector of the district in which 
the land is situate. 


(4) Nothing in this section shall be deemed 
to require, in the execution ofa decree for 


the enforcement of a mortgage, the attach- 


* 


ment of any property liable by virtue of such 
mortgage to be sold in satisfaction of such 
decree. 


275. Where— 
Removal of attach- 


ment after  satisfac- 
tion of decree. 

(a) the amount decreed with costs’and ail 
charges and expenses resulting from 
the attachment of any property are 
paid into Court, or 


(6) satisfaction of the decree is otherwise 
made through the Court. or certi- 
fied to the Court under section 
258, or 


(c) the decree is set aside or reversed, 


the attachment shall, if ¢¢ has not already 
ceased to be in force under the provisions 
of section 274, be deemed to be removed, 
and, in the case of immoveable property, 
the removal shall, if the judgment- 
debtor so desires, be proclaimed at his 
expense, and a copy of the proclamation 
shall be affixed in the manner prescribed 
by section 274, sub-section (2). 

277. Where the property attached is coin 

Order for payment °F Currency notes, the Court 
of coin or currency may, at any time during the 
notes to party entitled continuance of the attach- 
under ment, direct that such coin 
or notes, or a part thereof sufficient to satisfy 
the decree, be paid over to the party entitled 
under the decree to receive the same. 


285.(Z2) Where any moveable or immove- 
Property attached in able property not in the 
execution of decrees of custody of any Court is 
pavenel Comrts, under attachment in exe- 


* cution of the decrees of two or more Courts, 


the Court which shall determine any claim to 
such property and any objection to the attach- 
ment thereof shall be the Court of highest 
grade, or, where there is no difference in grade 
between such Courts, the Court under whose 
decree the property was first attached. 

(2) Save as provided by sub-section 
(3), the operation of this section shall not be 

ected by the circumstance that, prior to the 
attachment made by a Court of higher grade, 
proceedings subsequent to attachment may 
have taken place in a Court of lower grade. 
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(3) Nothing in this section shall be 
deemed — 


(a) to invalidate any proceeding taken 
by a Court executing one of such 
decrees without notice of the 
attachment made in execution of 
another of such decrees, or 


(b) to apply when the attached property 
has been sold in satisfaction of 
any one of the decrees in execution 
of which it was attached. 


Explanation —For the purposes of this 
section, the grade of a Court depends upon 
the pecuniary and other limitations imposed 
upon its jurisdiction by any law for the 
time being in force. 


Illustration, 


A obtains a decree against B in a Provincial 
Court of Small Causes having jurisdiction 
over causes of a nature cognizable by such a 
Court, where the value does not exceed 
Rs. 500. In execution of this decree he 
obtains an order for the attachment of move. 
able property, part of which has already been 
attached in execution of another decree by 
order of a Munsif having jurisdiction in such 
and other causes, where the value does not 
exceed Rs. 1,000. During the pendency of 
the attachment made by the Court of Small 
Causes, the residue of the property és attached 
in execution of a third decree by the order of 
a Subordinate Judge having jurisdiction in 
all causes of a natwre cognizable by a Munsif, 
ivvespective of pecuniary value, Objections 
to the attachment will be determined by the 
Munsif and by the Subordinate Judge in 
respect of the property attached by each of 
them respectively, because, in view of the 
pecuniary and other limits imposed upon the 
jurisdiction of the Court of Small Causes, the 
Munsif and the Subordinate Judge are Courts 
mn higher grade for the purposes of this sec- 

Me 


Garnishee Orders. 


268AA. (1) Where an application is( 
made for emxecution™ 
of a decree for the 
payment of money by the attachment 
by way of garnishment of any devt, 
the Court may, either before or after 
any oral examination of the judgment- 
debtor, and upon affidavit by the de- 
cree-holder or his authorized agent 
that any third person is indebted to 
such judgment-debtor, order that the 
debt owing or acerwing from such third 
person (hereinafter called “the garnishee ) 
to such judgment-debtor shall be Liable to 
satisfy the decree; and by the same or any 
subsequent order it may issue a notice to the 
garnishee to show cause why he should not 
pay to the holder of such decree the debt due 
from him to such judgment-debtor, or 5° 
much thereof as may be sufficient to satis! 
the decree and the costs of exe ’ 
(2) Where an order under sub-see | 
tion (1) is served upon the garnwhee 
or such other notice thereof a8 thé 


Garnishee orders. 


f.0. 


$) 
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Court may direct is given to him, the 
debt to which such order relates shall 
be deemed to be attached. 


(3) Where the garnishee does not forth- 
with pay into Court the amount due from him 
tothe judgment-debtor, or an amount equal 
to the decree, and does not dispute the debt 
due or claimed to be due from him to such 
judgment-debtor, or where he does not show 
cause why he should not pay to the holder of 
the decree the debts due from him to the 


_ judgment-debtor or so much as may be 


sufficient to satisfy the decree, the Court may 
order execution to issue, and it may issue 


accordingly, without any farther notice, to | 
realive the amount due from such garnishee, | 


or so such thereof as may be sufficient to 
satisfy the decree and the costs of exe- 
cution: 

Provided, first, that the absence from British 
India of the garnishee at the time of the appli- 
cation for attachment shall not in itself render 
a debt not liable to attachment : 


Provided, secondly, that, for the purposes 
of attachment, it shall not be neces- 
sary that the exact amount of the debt 
should be stated; but it shall 
duty of the Court, in all cases, to satisfy itself 
that the debt is due: 

Provided, thirdly, that nothing in this sec- 
tion shall be deemed to preclude the judg- 
ment-debtor from instituting or prosecuting 


| debt. 


of Rs, 50, payable on the first day of each 
succeeding month. On the 8th July A applies 
for a garnishee order to attach im the hands 
of C the sum of Rs. 50 payable by C, in re- 
spect of the month of July, to B on the Ist 
August. The Court cannot grant the gar- 
nishee order because, on the Sth July, there 
is no present obligation to pay the salary 
which may or may not be earned by B 
for July. “ 


. 

(b) A has obtained a decree for the pay- 
ment of Rs. 100 against B, who holds, as 
against C, D and E, three mortgages of 
émmoveable property, each executed in con- 
sideration of a loan of Rs. 100. Under the 
mortgage executed by C, B is entitled to reim- 
burse himself only by usufructuary enjoy- 
ment of the mortgaged property for aterm 
of years. D has, under his mortgage, bound 
himself personally to pay the principal with 
interest on a future date and has agreed that, 
in default of such payment, B may bring 
the mortgaged property to sale for the 
E’s mortgage is inthe same terms as 
D's with the further condition that interest 
shall be payable quarterly, and that, in de- 
fault of payment of any instalment, the prin- 


| cipal and interest shall be realizable imme- 


| déately by B. 


In respect of C’s mortgage, A 
és not entitled to a garnishee order because 


| no * debt ” is due or accruing from C to B. 


be the | 


any suit,or from executing any decree, or | 


from taking any other step necessary for 
the recovery of the debt; but he shall not 
receive payment waless the claim, in respect 
of which the debt is attached, is first 
satisfied, 


Explanation.—For the purposes of 
this section, debt means a debt 


(a) which is actually due from the 
garnishee to the judgment- 
debtor, whether such debt is 
presently payable or is payable 
in the future by reason of a 
present obligation, and 


(0) payment of which could be 
effectually enforced by the 
judgment-debtor against the 
garnishee without violation of 
the rights of third persons; 


and it includes a debt secured by 
M mortgage where the mortgagee 
— @ right to sue the mortgagor per- 
thinly for the same; but nothing in 
ren section’ shall be deemed to 
ont Court to realize the 
ue from the mortgagor- 
Irnishee by the sale of the mort- 
99ed property. 


(a Tllustrations. 
yA has obtained a decree for the pay- 
by ot is. 100 against B, who is employed 
’ © Private person, at a monthly salary 





A can obtain a garnishee order against D 
because a * debt” is accruing by virtue of a 
present obligation, but the Court cannot 

the amount before the future date on which ét 
is payable. Acan, for like reasons, obtain a 
garnishee order against FE. 
fault in the payment of interest, the Court 
may levy the amount of principal and in- 
terest due on the mortgage on the date on 
which, by reason of such default, the amount 
has become immediately realizable. If E 
makes no such default, the Court may levy 
the amount of principal and interest due on 
the mortgage on the future date on which 
the amount és declared, in the absence of such 
default, to be payable, J 


If E makes de- | 


268C. (1) Where the garnishee disputes (New. .C 


his liability, the Court, 
instead of ordering execu- 
tion to issue, may er 
piece: that any issue or ques- 
tion necessary for determining his 
liability be tried or determined in any 
manner inwhich any issue or ques- 
tion in any suit may be tried or deter- 
mined, and the order made on any 
issue so tried or question so deter 
mined shall have the same force. and 
shall be subject to the same conditions 
as to appeal or otherwise as if it were 
a decree. 


(2) Where in proceedings to obtain an 
attachment of debts it is alleged by the 
garnishee that the debt sought to be attached 
belongstosome third person, or that any 
third person has a lien or charge upon it, the 
Court may order such third person to appear 
and state the nature and particulars of his 
claim upon such debt. 


(3) After hearing the objections (if any) of 
any such third person, and of any other per- 
son whom by the same or any subsequent 


VS 2 


Investigation of 
claims and objections 
by garnishee or third 


ibid, rr, 4-6.) 


f 


New, 


{New. 


UV. xlvi) 


Cf. 
id, res 2, 7.) Pa 


Ct. 


“terms, in all cases, 


306 ; 
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order the Court may order to appear, or in 
case of such third person not appearing: when 
ordered, the Court may order execution to 
issue to realize the amount due from such 
garnishee, or may proceed in the manner pre- 
scribed by sub-section (1), or may make 
such other order as it thinks fit, upon such 
with respect to the lien 
or .charge (if any) of such third person, and 
to costs, as it thinks just and reasonable. 


268D. Payment made by, or realization 
yment to dis- of the amount due 
charge garnishee. from, the garnishee 


under any proceeding under sections 268A 
to 268C, shall be a valid discharge to him 
as against the judgment-debtor to the 
amount paid or realized, although such pro- 
ceeding or the order may be set aside. 


Charging Orders. 


268K. (1; Where a judgment-debtor has | 


* any stock standing in his 
name in his own right -or 
in the name of any person on his account or 


Charging orders. 


transferred, or such part thereof as may be 
sufficient to satisfy the decree ; and no dispo- 
sition of the judgment-debtor in the mean- 


| time shall be valid or effectual as against the 


holder of the decree. 

(3) Where the judgment-debtor does not 
within a time specified in such order show, to 
the satisfaction of the Court, cause to the 
contrary, the order shall, on proof of notice to 
the judgment-debtor or his authorized agent 
and any person in whose name the 
stock is standing, be made absolute : 





Provided that the Court may, on the appli- ° 


cation of the judgment-debtor or of any per- 
son interested, discharge or vary such order 


| and make such order as to costs as it thinks 


| other debts. 


in trust for him, or has therein any vested | 


interest, the Court may, on the application 
of any holder of a decree for the payment 
of money, order that such stock or interest, 


or such of them or such part thereof as | 


it thinks fit, shall stand charged with 


the payment of the amount due under | 
stich decree; and the holder of the decree | 


shall thereupon be entitled to all such 
remedies as he would have been entitled to 
if, such charge had been made in his favour 
by the judgment-debtor : 


Provided that no proceedings shall be taken _ 
té"have the benefit of such charge until after | 


the expiration of six months from the date 
of the order made under this section. 


(2) Such order shall be made in the first 


| fit. 


Where the property to be 
attached consists of 
rents of agricultural 
land, or profits pay- 
able inrespect of such 
land, or of any other 
debts each of which cannot conve- 
niently be garnished wnder section 
268, the Court may, in its discretion 
and upon the application of the de- 
cree-holder, make a charging order 
declaring the right of the judgment- 
debtor to realize such rents, profits or 
debts to be attached for the satisfac- 
tion of the decree and, in such case, 
shall appoint a receiver for the redliz- 
ation of such rents, prosits or debts in 
the manner prescribed in Chapter 
XXXVIII. 

(2) Where notice of a charging order 
under sub-section (1) is served upon 
any person by whomany rents, projits 


268EE, (1) 


Special orders 
attaching rights 
to realize certain 
rents, profits or 


| or debts to which the order relates we 


1& 2 
he 110, imstance ex parte and without notice to the | 
. 


eae 
ie 


Yar 


Some 





+ 


" . 


judgment-debtor, and shall be an order to 
show cause only; and it shall restrain the 


‘*. Government or the corporation, company, 


partnership or firm concerned from permit- 
ting a transfer of such stock in the mean- 
{time and until it is made absolute or dis- 
. ged; and if, after notice of the order to 


payable, or such other notice thereof 
by public proclamation or advertise- 


| ment or otherwise as the Cowrt may 


| direct is given to him, such rents, pro 


uich public officer as the Government may | 


point to receive notice on its behalf, or to 


the person or persons to be restrained by the | 


order, or, in the case of a corporation, com- | 


pany, partnership or firm, to any authorized 


agent thereof, and before the order is made | 


absolute or discharged, the Government, 


or such “person or persons, or corporation, | 


company, partnership or firm, permit any 
such transfer to be made, then the Govern- 
ment, or the person or persons, or corpora- 
tion, company, partnership or firm shall be 
liable to the holder of the decree for the value 
or amount of the property so charged and so 


jits or debts shall be deemed to be a- 
tached. 


Restraint on Alienation. 


276, Where an attachment has been made 
in manner aforesaid, any 
private transfer oF 
charging oi the prope) 
and any payment of the debt, dmterest o 
dividend, or a delivery of the share, to the 
judgment-debtor during the continuance ° 
the attachment, shall, subject to the pro 
visions of section 305, be void as against al! 
claims enforceable under the aflachment. 
Explanation —For the purposes of this 
section, claims enforceable under an attach: 
ment include claims for the rateable dist 


Private alienation of 
property after attach- 
ment to be void. 


“bution of assets under section 295, sv 


section (4). 
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Investigation of Claims and Objections. 
278. (1) Wheré— 


Investigation of 
claims and objections. : 

(a) any property is attached in exe- 
cution of a decree or is de- 
clared by a decree to be liable 
to be sold im satisfaction there- 
of, and 


(b) any claim is preferred to such | 
property or any objection is | 


made onthe ground that such 
property or any part thereof 
is not liablé to be so attached 
or sold, or that it is liable to 
be attached or sold subject to a 
mortgage or charge, 
the Court shall register the claim or objec- 
tion as a suit between the decree-hold- 
eras plaintiff and the claimant or 
objector as defendant or between the 
claimant or objector as plaintiff and 
the decree-holder as defendant, as 
the Court may direct; and the Court 
shall proceed to try the claim or objec- 
tion in the same manner and with the 
like power as if a suit for the property 
had been instituted by the decree- 
holder against the claimant or object- 
or or by the claimant or objector 
against the decree-holder under the 
provisions of Chapter VI and shalt 
make such order as justice and the 
circumstances of the case may re- 
quire: 

Provided that, where the Court finds 
that the property is liable to be at- 
tached or sold subject to a mortgage 
or charge or to a right of redemption, 
it shall not enquire into the amount 
due in respect of such mortgage or 
charge or the amount payable by the 
ergy claiming such right of redemp- 
t 


(2) Bvery order disposing of a claim 
or objection under sub-section (1) 
shall have the same force and shall be 
subject to the same conditions as to 
appeal or otherwise as if it were a 
decree. 

(3) Where the property te which any 
claim or objection under this section re- 
lates has been proclaimed or advertised for 
sale, the Court ordering the sale may postpone 
it pending the investigation of the claim or 
objection. 

Sale. 


SALE GENERALLY. 


284, Any Court executing adecree may order 


Power to ord that any property attached 
Perty Vetached "to ba by it and liable to sale, 


sold aad Proceeds to be or such portion thereof as* 


Paid to person entitled, May seem necessary to 





| 
| 
| 





| appoint in this behalf, and shall be made by 
ed. 


satisfy the decree, shall be sold, and that the aN 
ptoceeds of such sale, or a sufficient portion 
thereof, shall be paid to the party entitled under 


the decree to receive the same. <| 


286. Save as otherwise provided by 
Sales by whom con- section 295.B, every sale 
ducted and how made. in execution of a decree 
shall be conducted by an officer of the- Court 
or by such other person as the Court may 


public auction in manner hereinafter prescrib 


287. (1) Where any property is ordered to be 

Proclamation of sales sold by public auction in 
by public auction, execution of a decree, the 
Court shall cause a proclamation o. the intended 
sale to be made in the language of such Court, 


(2) Such proclamation sha'l be drawn up 
after such notice \if any, to the decree- 
holder and the judgment-debtor as the » 
Court considers sufficient, and shalt 
state the time and place of sale, and specify as 
fairly and accurately as possible— [ 


(a) the property to be sold; t 


(4) the revenue assessed upon the estate or 
part of the estate, where thé property 
to be sold is an interest in an estate or 


in part of an estate paying revenue to 
the Government; 


(¢) any incumbrance to which the*property 
is liable; " ' 

(d) the amount for the recovery ‘of which\* 
the sale is ordered; and ty 


(e) every other thing which the Court con- 
siders material for a purchaser to ¥ 
know in order to judge of the nature 
and value of the property. a 


(3) Every application for an order for sale rs 
under this section shall be accompatiied by a® * 
statement signed &nd verified in the®manner * 
hereinfore prescribed for the signing and — 
verification of plaints and containingy so far 
as they are known to or can be ascertained 
by the person making the verification, the 
matters required by sub-section (2): to be. 
specified in the proclamation, . , 


4 » 

(4) For the purpose of ascertaining the 
matters required by sub-section (2) to,,he 
specitied in the proclamation, the Court’ may 
summon any person whom it thinks necessary 
to summon, and may examine him in respect to 
any such matters and require him to produce 


any document in his possession or power -relat- 
ing thereto. 


(5) Neither the decree-holder nor the 
judgment-debtor shall be bound to furnish a 
the Court with any estimate of the value of a 
the property to be sold, nor shall any 4] 
valuation of the property be entered in 
the proclamation. 
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(6) The High Court may, by notification in 
the local official Gazette, make rules for the 
guidance of the Courts in the exercise of thei! 
duties under this section. 


288. No Judge or other public officer shall be | 


answerable for any error, 


Indemnity for Judges icctatement or omission 


and public officers. 


in any proclamation made | 


under section 287, unless the same has been | 


committed or made dishonestly. 


289. (1) Every proclamation under section 
oils Of staking pro- 287 shall be made and 


clamation. 


published, as nearly | 


as may be, in the man- | 


ner prescribed by section 274, sub-section (7). 

(2) Where the Court so directs, such pro- 
clamation shall also be published in the loca! 
official Gazette o” in some local newspaper 
or in both, and the costs of such publication 
shall be deemed to be costs of the sale. 


(3) Where property is divided into lots for 


the purpose of being sold separately, it shall — 


not be necessary to make a separate proclam- 
ation for each lot, unless proper notice of the 
sale cannot, in the opinion of the Court, other- 
wise be given. 


290, (1) Save in the case of property of the 
kind described in the first 
proviso to section 269, no 
sale under this Chapter shall, without the consent 
in writing of the judgment-debtor, take place until 
after the expiration of at least thirty days in the 
case of immoveable property, and of at least 
fifteen days in the case of moveable property, 
calculated from the date on which the copy of 
the proclamation has been affixed in the court- 


Time of sale. 


~ house of the Judge ordering the sale. 


_ (2) A sale made in contravention of 
sub-section (1) shall, on the applica- 
of the decree-holder or the judg- 


_ment-debtor, be set aside. 


201. (2) The Court may, in its discretion, 
adjourn any sale under 
Beers af sale this Chapter, including a 
M sale in execution of a 
decree for the enforcement of a mortgage or 
charge, to a specified day and hour, and the 
officer conducting any such sale may in his 
discretion adjourn the sale, recording his reasons 
fop such adjournment : 


Provided that, where the sale is made in, or 
within the precincts of, the court-house, no such 
adjournment shall be made without the leave of 


or 


_ the Court: 


Provided, also, that, where several 
properties have been placed ina list for 
the purpose of being sold, nothing in 
this section shall be deemed to require 
the officer conducting the sale to record 
his reasons for any adjournment ren- 


| bidding or pur- 





dered necessary merely because the 
sale of any particular property has 
not been reached. 

(2) Where a sale 1s adjourned under sub- 
section (2) for a longer period than seven days, 
a fresh proclamation under section 289 shall be 
made, unless the judgment-debtor consents to 
waive it. 

(3) Every sale shall be stopped if, before the 
lot is knocked down, the debt and costs (includ- 
ing the costs of the sale) are tendered to the 
officer conducting the sale, or proof is given 
to his satisfaction that the amount of such debt 
and costs has been paid into the Court which 
ordered the sale, 


291A. Nothing in sections 287 to 291 shall 

Saving of cer- be deemed toapply to any 

tain sales. case in which the execution 

of @ decree has been trans- 

ferred, or a precept has been issued 

under clause 269AA, clause (0), to the 
Collector- 


293. Any deficiency of price which may 
happen on a re-sale under 
this Chapter by reason of 
the purchaser’s default, and 
all expenses attending such 
re-sale, shall be certified to the Court or to the 
Collector or subordinate of the Collec- 
tor, as the case may be, by the officer or 
other person holding the sale or re-sale, and 
shall, at the instance of either the decree-holder 
or the judgment-debtor, be recoverable from the 
defaulting purchaser under the provisions of 
this Chapter for the execution of a decree for 
the payment of money. 


294. Where propery ys — im po 

‘Pntrai ic . cution of a decree 
jamon fi £8 on oe is purchased by the 
cree-holder pur- decree-holder, the pur- 
chases. chase-money and the amount 
to which, subject to the provisions of section 
295, he may be entitled under the decree, 
may, if he so desires, be set-off against one 
another, and the Court executing the decree 
shall enter up satisfaction of the -decree in 
whole or in part accordingly, 


Defaulting purchaser 
answerable for loss on 
re-sale, 


292. No officer or other person having any 
Restriction on uty to perform in con- 
nection with any sale under 
chase by officers. this Chapter shall, either 
directly or indirectly, bid for, acquire or at- 


a a to acquire any interest in the property 
sold, 


295A. Where a decree is set aside; 
Avoidance of GU processes in execu- 
processes in exe. tion thereof shall, to 
pe yan of decree the extent to which tt 
aoe has been set aside, be 


|.deemed to be avoided: 





[287 (8).) 
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Provided that the setting aside of a 
decree shall not be deemed to avoid a 
sale made to a BONA VIDE purchaser for 
value, unless such purchaser is the 
decree-holder. 


SALE OF MOVEABLE PROPERTY. 


295B. (1) Where the property to be 


sold is agricultural 
“nse macs produce, the sale 
shall be hela,— 


(a) if such produce is a growing 
crop, on or near the land on 
which such crop has grown, 
or, 


(b) if such produce has been cut or 
gathered, at or near the 
threshing-floor or place for 
treading out grain or the like 
or fodder-stack on or in which 
it is deposited: 


Provided that the Court may 
direct the sale to be held at the 
nearest place of public resort, if it is 
of opinion that the produce is thereby 
likely to sell to greater advantage. 


(2) Where, on the produce being 
put up for sale,— 


(a) a fair price, in the estimation 
of the person holding the 
sale, is not offered for it, and 


(0) the owner of the produce or a 
person authorized to act in 
his behalf applies to have 
the sale. postponed till the 
next day or, if a market is 
held at the place of sale, the 
next market-day, 


the sale shall be postponed accord- 
ingly and shall be then completed, 
whatever price may be offered for the 
produce. 


(3) Where the Court has ordered the 
sale of agricultural produce with 
respect to which a precept has been 
issued under section 26944, clause 
(6), the Collector, or any subordinate 
of the Collector deputed by him 
under the said section and clause, 
shall have all the powers and per- 
form all the duties of the Court 
relating to the sale of such produce. 


(2 Where agricultural produce is 
sold by the Collector, or any subordi- 
nate of the Collector deputed by him 
im execution of a precept isswed under 
section 269.44, clause (b), the proceeds, 
after deduction of expenses 
authorized by or under this Code or 


any other enactment for the time 
being in force, shall, together with an 
account of the same, be transmitted 
to the Cowrt. 


295BB. (1) Where the property to 

Special provi. be sold is a gr 
sions relating to 
growing crops, its nature admits of 
being stored but has not yet been stored, 
the day of the sale shall be so fixed as to 
admit of its being made ready for storing 
before the arrival of such day, and the sale 


[ce vine 
1885, 8. 


i 


shall not be held until the crop has been cut | 


or gathered and is ready for storing. 


(2) Where the crop from its nature does 
not admit of being stored, it may be sold 
before it is cut and gathered, and the 
purchaser shall be entitled to enter on the 
land by himself, or by any person appointed 
by him in thisbehalf, and to do all that is 
necessary for the purpose of tending and 
cutting or gathering it. 

296. Where the property to be sold is a 

Negotiable negotiable instrument or 
ments and stock, the Court may, in- 
stead of directing the sale to be made by 
public auction, authorize the sale of such instru- 
ment or stock through a broker. 


297. (2) In the case of moveable property 
Other moveable pro- other than a nego- 
perty. tiable imstrument or 
stock, the price of each lot shall’ be paid 
at the time of sale or as soon after as the 
officer or other person holding the sale 
directs, and in default of payment the property 
shall forthwith be again put up and sold, 3 . 


(2) On payment of the purchase-money, the 
officer or other person holding the sale shall 
grant a receipt for the same, and the sale shall 
become absolute. 


(3) Where the moveable property to be 
sold is ashare in goods belonging to the 
judgment-debtor and a co-owner, and two 
or more persons, of whom one is such co- 
owner, respectively bid the same sum for 
such property or for any lot, the bidding 
shall be deemed to be the bidding of the 
co-owner. 


298. Where moveable property has 

Iyegularity insaleof Been attached and 
moveable property. sold in execution of a 
decree, the sale shall not be set aside 
on the ground that the attachment was 
not duly made or that the sale was not 
duly published or conducted; but any 
person sustaining any injury at the hand of any 
other person by reason of the attachment 
not having been duly made or the 
sale not having been duly published or 
conducted may institute a suit against seeh 
other person for compensation, or, if such 
other person is the’purchaser, for the recovery 
of the specific property and for compensation 
in default of such recovery. 
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299. (1) Where the property sold is move- 


Delivery of moveable able property of which 
. property, debts and actual seizure has been 
shares. made, it shall be delivered 


to the purchaser. 


(2) Where the property sold is moveable 
property to which the judgment-deitor is 

"entitled subject to the possession of some other 
person, the delivery thereof to the purchaser 
shall be made by giving notice to the person 
in possession prohibiting him from delivering 
possession of the property to any person 
except the purchaser. 


(3) Where the property sold is a debt or 
stock, the delivery thereof shall be made by 
a written order of the Court prohibiting the 
creditor from receiving the debt or any interest 
thereon, and the debtor from making payment 
thereof to any person except the purchaser, 
or prohibiting the person in whose name the 
stock may be standing from making any trans- 

fer of the stock to any person except the pur- 
- chaser, or receiving payment of any dividend 
or interest thereon, and the manager, secretary 
or other proper officer of the company or 
corporation issuing such stock from permit- 
tingyany such transfer or making any such 
person except the purchaser, 


payment to me 
302. (2) ere an instrument or the 
| Transfer of negotiable endorsement of the party in 
. a and shares) whose name a negotiable 
~ slinstrumient or any stock is standing, is required 
to transfer such negotiable instrument or 
om “stock, the Court or such officer as it may appoint 
be in this behalf may execute such other docu- 
, " Ment as may be necessary or endorse the nego- 
* tiable instrument or the certificate of the stock. 
(2) ‘The execution of am instrument or the 
; endorsement of a negotiable instrument or 
certificate of stock under this section may be 
in the following form :— 
" A, B. by C. D., Judge of the Court of (or 
as the case may be), ina suit by Z. F. against 
A, Babe 
or in such other form as the High Court 
may prescribe, and shall have the same effect 
as the execution of the émstrwment or the 
endorsement of the negotiable instrument 
by the party. 
(8) Until the transfer of such negotiable 
instrument or stock, the Court may, by order, 
; oint some person to receive any interest or 
dividend due thereon and to sign a receipt lor the 
same; andany receipt so signed shall be as 
- yalid and effectual for all purposes as if the same 
had been signed by the party himself. 
303. In the case of any moveable property 
Vesting order in case Ot hereinbefore provided 
of other property. for, the Court may make 
an order vesting such property in the purchaser 
D3 as he may direct ; and such property shall 
_ vest accordingly. 
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SALE OF IMMOVEABLE PROPERTY, 


304. Sales of immoveable property in execus 

What Courts may tion of decrees may be 
order sales of immove- ordered by any Court other 
able property. than a Court of Small 
Causes. 


* 


305. (1) Where an order for the sale of im. | 
moveable property has 
been made, if the judge % 
ment-debtor can satisfy 
the Court that there is 
reason to believe that the 
amount of the decree may be raised by the 
mortgage or lease or private sale of such pro- 
perty, or some part thereof, or of any other im- 
moveable property of the judgment-debtor, the 
Court may, on his application, postpone the 
sale of the property comprised in the order for 
sale, On such terms and for such period as it 


thinks proper, to enable him to raise the 
amount. : 


Postponement of sale 
of immoveable property 
to enable judgment- 
debtor to raise amount 
of decree, 


_ (#) In such case the Court shall graut a certi- 
ficate to the judgment-debtor authorizing him, 
within a period to be mentioned therein and’ 
notwithstanding anything contained in section 
276, to make the proposed mortgage, lease or 
sale : 


Provided that all moneys payable under such 
mortgage, lease or sale shall be paid, not to the 
judgment-debtor, bet, save in so far as 
a decree-holder is entitled to set-off 
such money under the provisions of 
section 294, into Court: 


Provided, also, that no mortgage, lease or sale 
under this section shall become absolute until it 
has been confirmed by the Court. 

(3, Nothing in this section shall be deemed 
to apply to a sale of property directed to be 
sold in execution of a decree for the enforce- 
ment of a mortgage of, or charge on, such 
property. 


306, (1) On every sale of immoveable property 

Deposit by purchaser under this Chapter, the 
ofimmoveable property person declared to be 
and re-sale on default. the purchaser shall pay 
immediately after such declaration a deposit of 
twenty-five per centum on the amount of his _ 
purchase-money to the officer or other per- 
gon conducting the sale, and, in default of such 
deposit, the property shall forthwith be put up 
again and sold. 


(2) Where the decree-holder is the 
purchaser and is entitled to set-off the 
purchase money under section 294, 
the Court may dispense with the re- 
quirements of this section. . ; 
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307. (2) The full amount of purchase-money 
ip, i payable shall be paid 

ayment in full of h h into 
purchase-money of im. by the purchaser i 
moveable property and the Court before the Court 
re-sale on default. closes on the fifteenth day 
fromthe sale of the property: 


Provided that, in calculating the 
amount to be so paid into the Court, 
thé purchaser shall have the advantage 
of any set-off to which he may be 
entitled under section 294. 


(#) In default of payment within the period 
mentioned in sub-section (Z), the deposit, 
after defraying the expenses of the sale, shall be 
forfeited to the Government, and the property 
shall be re-sold, and the defaulting purchaser 
shall forfeit all claim tothe property or to any 
part of the sum for which it may subsequently 
be sold. 


(3) Every re-sale of immoveable property, 
in default of payment of the purchase-money 
within the period allowed for such Bayment by 
sub-section (Z), shall be made after the issue 
of a fresh proclamation in the manner and for 
the period hereinbefore prescribed for the 
sale. 


310. Where the property sold is a share of 

Co-sharer to have Undivided immoveable pro 
preference in bidding perty or the rights and 
incertain cases. interests of a mortgagee 
insuch share, and two or more persons, of whom 
one is a co-sharer, respectively bid the same 
sum for such property or for any lot, the 
bidding shall be deemed to be the bidding of the 
co-sharer. 


1 by 320A. (Z) Where immoveable property has 
14, Application to set been sold under this Chap- 
asidesale on depositof ter in execution of a de- 
judgment-debt. cree of any kind, includ- 
ing a decree ina suit for sale for the en- 
forcement of a mortgage or charge, 
any person, either owning such property or 
_ holding an interest therein by virtue of 
- dtitle acquired— 


(a) where the property has been 
attached im execution of the 
decree, before such attach- 
ment, or 


} (b) where the property is sold in 
pursuance of a decree declar- 
ing its liability to sale in 
satisfaction of a mortgage or 
charge, before such decree, 


May, at any time within thirty days from the 
date of the sale, apply to have the sale set aside 
| onhis depositing in Sal 


(t) for payment to the purchaser, a sum 
equal to five per centum of the 
purchase-money, and, 
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(4) for payment to the decree-holder, a 
sum equal to the purchase- 
money, together with the costs 
of the attachment and sale: 

Provided that, if a person applies under sec- 
tion 3II to set aside the sale of his immoveable 
property, he shall not, enless he withdraws 
his application, be entitled to make or pro- 
secute an application under this section. 


(2) Where immoveable property has been 
sold under this Chapter by separate lots in 
execution of a decree, an application with 
regard to one or more of such lots may be 
made under this section. 


(3) Any person making an applica- 
tion under this section shall be bound 
to implead the purchaser and the 
decree-holder as parties thereto; and, 
where the purchaser and the decree- 
holder are not so impleaded, the ap- 
plication shall be dismissed. 


(4) Where any sale is set aside by 
an order made under this section, the 
property sold shall not be liable to be 
again attached in execution of the 
same decree unless such order is 
aside in appeal or otherwise. 


311. (1) Where any immoveable property 

Application to set 22S been sold under this 
eidas tials a immove- Chapter in execution of a» 
able property on decree, the decree-holdéry 
Sr'grom tnade, Soy4,che, Judgmene- 

moss anace- debtor or an erson 
cities t's raeaey who is entitled a ‘deze 
in a rateable distribution of the assets under 
section 295, or the representative in in- 
terest of any such decree-holder, 
judgment-debtor or person, may apply to 
the Court to set aside the sale on the ground of 
a material irregularity in attaching the pro- 
perty or im publishing or conducting the 
sale or of the gross inadequacy of the 
price, and the Court may, if it thinks 
fit, set aside the sale: 

Provided that no sale shall be set aside on 
the ground of a material irregularity unless 
the applicant proves to the satisfaction of the 
Court that he has sustained substantial injury 
by reason of such irregularity. 

(3) A person making an application 
under this section shall not make or 
prosecute an application under section 
244 to set aside the sale either in the 
Court of first instance or in any 
Appellate Court. 

' (4) No sale shall be set aside, on ap- 
plication made under sub-section (1) 
by the decree-holder or the judgment- 
debtor or the representative of the 


decree-holder or the judgment-debtor, * 


by reason of any error or defect, even 
though such error or defect amounts 
to a material irregularity, in the pro- 
clamation of sale, where such error or 
defect is due to any default on the 
a 2vT 
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part of such decree-holder or judg- 
ment-deblor, as the case may be, in 
assisting the Court, or any officer of the 
Court, to draw up the proclamation. 
313. The purchaser at any sale in exe- 
cution of a decree or 
his successor in title 
may apply to the Court to 
set aside the sale, on the 


Application by pur- 
chaser to set aside sale o] 
any property on groun 
of ¥ dagment-debtor hav- 


ing no saleable interest. ground that. the judg- 
ment-debtor had no saleable interest therein. 
Explanation.—For the purposes of 


this section, a mortgagor has a saleable inter- 


est in the mortgaged property, even though a | 


decree for the enforcement of the mortgage 


has been obtained and although the amount | 


due under such mortgage may exceed the 
value ofthe property. 
312. (1) Where no application is made under 
Sale when to become section 310A, section 3I1 
absolute or be set aside. or section 313, 07° where 
such an application is made and dis. 
allowed, the sale as regards the parties to the 
suit and the purchaser shall become absolute. 
(2) Where such application is made and 
in the case of an 
plication under section 310A, the deposit 
required by that section is made within 
thirty days from the date of sale, the Court 
“shall pass an order setting aside the sale : 
Provided that no such ordershall be made on 
@n application under section 313 unless the 
judgment-debtor and the decree-holder have 
ad an opportunity of being heard against the 
application. 
(3) Where a sale has become absolute 
funder this section and any person or 
his predecessor in title, having notice 
within the meaning of section 2 of 
the Transfer of Property Act, 1882, 
of facts entitling him to make an 
application under section 311, has 


failed to make it, no Court, save in | 


a criminal proceeding, shall grant 
such person any relief or give him 
the benefit of any defence depending 
upon any assertion of right which 
might have been alleged in any such 
application against the party, or the 
predecessor in interest of the party, 
against whom such relief is sought or 
such defence is pleaded. 


ia (! Jed by 315. (1) The purchaser shall be entitled to 
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of 1894, Return of purchase- 
money in certain 


receive back his purchase- 
money, with or without in- 
cases. terest as the Court may 
direct, from any person to whom it has been 
paid, 

(@) where a sale of immoveable property 
4 is set aside under section 312, 


%) + (@) where it is found that the judgment- 


debtor had no saleable interest in the 
property which purported to be sold, 
and the purchaser for that reason 
Be is unable to obtain possession 
eX or is deprived of it. 
' . (@) The finding’ referred to in sub-section 
“@), clause (6), shall be binding on the Court 
vif arrived at in weg, 3 suit or other pro- 
ceeding in a competent Court _ + 
* (a) to - the person 
Pade tt 
A 4s 
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| Chaser of i:mmoveable 
| Property. 








h tppay,” 


4 


(b) in which, having notice, he might | 
have applied to be madeq — 
party. a 

(3) Where no such finding as is referred to 

in sub-section (2) has been so arrived at, the 
Court shall, upon the application of the 
purchaser, inquire into the matter as if 
it were a suit, and its finding thereon shall 
have the same force and be subject to 
the same conditions as to appeal or 
otherwise as if it were aa decree? 


Provided that, where a competent Court 
has found the judgment-debtor to have no 
saleable interest in the property and the pur- 
chaser for that reason és in fact enable 
to obtain possession or is deprived of it, 
the Court shall presume such finding to be 
correct even though the person from whom it 
is sought to recover the purchase-money was 
not a party to, or had no notice of, the suit or 
other proceeding in which such finding was 
given. my 


(4) Therepayment of such purchase-money 
as aforesaid and of the interest (if any) allowed 
by the Court may be enforced in the manner 
hereinbefore provided for the execution of 
decrees for the payment of money. 


316. (1) Where a sale of immoveable property 
has become absolute under 
section 312, sub-section(7), 
the Court shall, upon pay- 
ment by the purchaser or, if ‘he is dead, 
by his legal representative, in the 
manner prescribed by section 10 of the 
Indian Stamp Act, 1899, of such stamp- 
duty as may be prescribed by the law for the 
time being in force in this behalf, grant a 
certificate specifying the property sold and 
the name of the person who at the time of 
sale is declared to be the purchaser. 


Certificate to pur- 


(2) Every certificate granted under sub-sec- 
tion (1) shall bear date the day'on which the 
sale became absolute under section 312, sub- 
section (1), and a copy thereof shall be sent 
by the Court, in accordance with the’ provi- 
sions of section 89 of the Indian Registration 
Act, 1877, to the registering officer within the ! 
local limits of whose jurisdiction the whole of 
any part of the property specified in tHe cefti- 
ficate is situate ; and, so far as regards the par 
ties to the suit and persons claiming through oF 
under them, the title to the property sold shall 
vest in the purchaser from the date of such 
certificate and not before. 


317. (1) No suit shall be maintained agains! 
a certified purchaser or 
his successor in title 


Suit against purchas- 
er not maintainable on 


ground of purchase on the ground that the pe™ 
being on behalf of chase was made on beha 
another. 


of any other person, oF °° 
behalf of some one through whom such other 
person claims. 


: 4 te ed 

(2) Nothing in. this section shall be deem 

to bar a sleaipl obtain “ ign eetion that re 

thespian he 
¢ certificat ulently of wil 

sent fot 5 or a suit on behalf | 















THE GAZETTE OF IND 





eo 


TA, MARCH 21, 1903. 313 





The Code of Civil Procedure, 190. 


(Part II.—Of Surts in General.—Chapter XX, —Of the Execution of Decrees and 
er Orders.—Sections 318, 319, 326-327A, 320.) 


ofa third person to obtain a declaration that 
the y, though ostensibly sold to the 
certified purchaser, is liable to satisfy a claim 
of such third person against the beneficial 
owner. 

318. Where the immoveable property sold 
is in the occupancy of the 
judgment-debtor or of 

pancy of judgment- some person on his behalf 
aeptoriien or of some person claiming 
under ja title created by the judgment-debtor 
subsequently to the attachment of such property, 
and a certificate in respect thereof has been 
granted under section 316, the Court shall, on 
the application of the holder of the certi- 
ficate made within three years from the date 
of the certificate, order delivery to be made by 
putting sweh holder or any person whom he 
may, appoint to receive delivery on his behalf in 
‘possession of the property, and, if necessary, 
by removing any person who refuses to vacate 
the same. 

5310. Where the property sold is in the occu- 
pancy of a tenant or other 
person entitled to occupy 
the same, and a certificate 
in respect thereof has been granted under section 
316, the Court shall order delivery thereof to be 
made by affixing a copy of the certificate of sale 
in some conspicuous place on the property, and 
proclaiming to the occupant by beat of drum or 
other customary mode, at some convenient place, 
that the interest of the judgment-debtor has been 
transferred to the purchaser. 


326. (2) Where, in any local area in which 

Where Court may. 20 declaration under sec- 
authorize Collector to tion 320 is for the time 
stay public sale of land, being in force, the property 
attached consists of land or of a share in land, 
and the Collector represents to the Court that 
the public sale of the land or share is objection- 
able and that satisfaction of the decree may be 
made Within a reasonable period by.a temporary 
alienation or management of the land or share, 
the rs may authorize the Collector to provide 
lorysuch satisfaction in the manner recommend- 


td"by him, instead of proceeding toa sale of 
the land or share, 


(2) In every such case the provisions of 
section 320, sub-section (2), to section 325C 
stall, $o far as they are applicable, be deemed 
to apply. 

327. The Local Government, with the pre- 
vious sanction of the Gov- 
ernor General in Council, 
may, by notification in the 
local official Gazette, 
make rules for any local 
“a imposing conditions in respect of the sale of 
‘ty class of interests in land in execution of 
“tees for the payment of money, where such 
iterests are so uncertain or undetermined as, 
the opinion of the Local Government, to make , 
“impossible to fix their value. 
_ 7A. Where an order has been made for 
nob Salevofim- the sale of immoveable 
“ih sees eee in ae a 
i, THE for the: it of money and an appea 

Spending ggaier such ay the gale shall,’ 


Delivery of immove- 
able property in occu- 


Delivery of immove- 
able property in occu- 
pancy of tenant. 


Tues as to sales of land 
ie execution of decrees 
° payment of money. 
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on the application of the judgment-debtor to the 
Court which passed the decree, be stayed until 
the appeal is disposed of, on such condt- 
tions (if any} as to the deposit of 
the decretal amount or the giving of 
security as the Appellate Court might 


penne under section 545, sub-section 
(2). 


Transfer to Collector of decrees for execution 
against tmmoveable property. 


320. (1) The Local Government, with the [Amended 


previous sanction of the 
Transfer of decrees 


to Collector for exe- 
cution. 


cil, may, by notification in 
the local official Gazette, 
declare that in any local area the execation 
of decrees in cases in which a Court has ordered 
any immoveable property to be sold, or the 
execution of auy particular kind of such decrees, 
or the execution of decrees ordering the sale 
of any particular kind of, or interest in, im- 


moveable property, shall be transferred to the 
Collector. 


(2) The Local Government may also, notwith- » 


standing anything hereinbefore contained, by & 
like notification make rules for the transmis- 
sion of such decrees from the Court to the, 


Collector, and for regulating the procedure of . 


the Collector and his subordinates in executing 
the same and re-transmitting them to the Court. 
(3) In particular and without Prejudice *to 


the generality of the foregoing Power, such 
rules may— 


(@) confer upon the Collector or an 
gazetted subordinate of the Collector 
all or any of the powers which the 
Court might exercise in the execution 
of such decrees if their execution had 
not been transferred to the Collector, 
including the powers of the Court 
under sections 294 and 312; and 

(0) provide for orders made by the Collec- 
tor or any gazetted subordinate of 
the Collector, or orders made on 
appeal with respect to such orders, 
being subject to appeal to, and 
revision by, the superior revenue» 
authorities, as nearly as may be as 
the orders made by the Court, or 
orders made on appeal with respect 
to such orders, would be subject 
to appeal and revision under this 
Code or any other law for the 
time being in force, if such decrees 

~ had not been transferred to the Col- 
lector, 


(4) A power conferred by such rules. upon 
the Collector or any gazetted subordinsie’ ail 
the Collector, or upon any appellate or revisional 
authority, shall not be exerciseable by the 
Court or by any Court in ‘exercise of any! 
appellate or revisional jurisdiction which it has 
with respect to decrees or orders of the Cou rt, r 

(5) The Court»shall be precluded from ex. 
ercising any jurisdiction with respect to 
any matter rélating’te the exercise, by the 

: dinate dt . 
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Governor General in Coun- * 
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